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PROCEEDINGS
-—00o--

CHAIRWOMAN SCHAFER: Good morning, ladies and.
gentlemen, Ifd likelto call this second day session of the
Alr Resources Board’s‘July méeting“to érder, and requeét the
Board‘Secretarﬁ to take the roll.

| MS. LOUNSBURY: Bilbray?

Boston?

' DR. BOSTON: Here.

MS;'LOUNSBURQ: Calhoun?

MR. CALEOUN: Here.

MS. LOUNSBURY: Edge:ﬁﬁn?

MS. EDGERTCN: Here.

MS. LOUNSBURY: Hilligoss?

. MAYOR EILLICOSS: Here.

MS. LOUNSBURY: Lagariés?

MR. LAGARIAS: Here.

MS. LOUNSBURY: . Parnell?

MR. PARNELL: Here.

MS. LOUNSBURY: Riordan§

SUPERVISORARIORDAN: Here..

MS. LOUNSBURY: Vagim?

SUPERVISOR VAGIM: Here.

MS. LOUNSBURY: Wiedexr?

Chairwoman Schafer.
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| CHAIRWOMAN SCHAFER: Here.

I believe Supervisor Eilbray is here.

I’d like to remind thoserof'?ou in the audignce
who would like to pfesent testimony to the Boaxrd on tdday’s
agenda item to.please sign up with the Board Secretaiy.

if you have a Qriften statement, please givelzo
copies. to the Beard Secretary.'

| The.iﬁem on the agenda tpday is 94-8-1, a.public
héariné to consider amendments to the small refiner volume
provisions in tﬁe'regulation limiting fhe aromatic
hydrocarbon content of California motor vehicle diesel. fuel.

In i988,_the Air Resources Bbard adopted

regulations limiting the aromatic hydrocarbon and sulfur

‘content of diesel fuel. These rules generally require that

+he aromatic content of diesel fuel be limited to 10
percent.

Small refiners were provided with a less stringent

. 20 percent limit to reflect their higher per gallon costs in

producing the cleaner fuel, and were provided with a maximum
amount of 20 percent fuel that they could produce in any one

year.

Because of special provisions in the regulation

_that allowed small refiners an additional year to comply

with both the sulfur and aromatic content iimits, the small

refiner volume limits for 20 percent aromatic content fuel
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becomes effective for three small refiners on October 1,
1994.

These ﬁﬁree émall refiners are Kern Refining,
Paramount, and Powerine. These'three small refiners are
currently meeting the sulfuf requirements of the regulation.

Today’s proposal deals with—the voiume provisions
for small réfiner diesel fuel that tﬁe Board set in 1983.
The staff has proposed changes thét would establish more
represenﬁative exempt volume limits, delay the effective
date of the volumek}imits from October 1}‘1994 to Januvary 1,
1995, and élarify the volume limits for the last quarter of

1994.

These;changés are proposed to avoid limitaiioné on
production of diesel fuel dufing a time of historic high
demand, and fo ensure that the original intent of the Board
in adopting the small refinef'provisions is met.

The changes will further ensure that tﬁe final
phase of the reformulated diesel fuel rule is implemented

smoothly.

Recause of the concerns about how any change in

“the regulations may affect the competition situation between

refiners, I expect that we may well hear divergent views on

.how the regulation should be modified.

I also note that I took a look at the witness

list, and we have a long witness list this morning.

. PETERS SHORTHAND REPORTING CORPORATION
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4
In 1988, the Board understood that the diesel fuel

regulations were an essential part of the Air Resources

" Board’s overall strategy to reduce pollutants from motor

vehicles. In developing this control measure, staff
Idetermined that a 10 percent'aromatic limit was technicélly
feasible and would result in substantial emissions
reductions in oxides of nitrogén and particulate matter.

However, when determininé costs, it soon became
apparent that the various sectors of the Califofnia refining
industry -- small, independent, and large -- would bé
affected economically to varying degrees.

The higher cost of producing low-aromatic diesél
fuel'for-small refiners compafed to‘larger refiners creatad
concerns over equity and the abhility of small refinérs to
participate in the diesel fuel’market. |

The Board intended.to avoid a regﬁlation that
would push small refiners out of the diesel market and would
eliminate their confribution,to the marketplace.

These concerns over gquity and participation in
the market led the Board tc adopt less stringent standards
for smail refiners. The éroposal before us today does not
affect this portion of the rule.

| However, in 1988,.thé Board alsc sought to limit
the impact of small refiner diesel fuel on the envirénﬁental

benefits of aromatics regulation to the extent possible.

PETERS SHORTEAND REPORTING CORPORATION
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That is why limits‘were imposed on small refiners’ diesel
fuel production volumes.

In today’s item, we will be c0nsidéring
modifications to how the volume restrictioﬁs for small
refiners should be set. At this point, I‘d like to ésk Mr.

Boyd to introduce the item and begin the staff‘s

-presentation.

Mx. Boydf

MR. BOYD:‘ Thank you, and good morning, Board
members.

I'd like tb start this item by just giviné a
little brief background on what brings us‘to tbday’s
propoéal.

| I +hink all of us know that clean diesel is indesd
an essential part of Californiafs clean air straéegy, and
that we indeed need it to meet both the federal and State
law requirements.

As you know, clean diesel achieves 70 tons per day
reduction in NOx emissions, as.well as 20 tons per.day.in‘
PM10, and 80 tons per day reductions of Sox, sulfur
emissions.

and, as vou know, in addition, élean diesel fuel
reduces toxic compounds that find their way into diesel
exhaust. When the Bpard adopted the regulation in 1588, we

recognized, all of us, the limited financial strength of

PETERS SHORTHAND REPORTING CORFPORATION
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refiners, and accommoaated that limited financial strength
in the regulation.

In general the diesel fegulafions, as you know,
that large refiners meet the 10 percent aromatic hydrocarboh
limit and the small refiners can produce fuel that meets a
20 percent standard. This diffgrential was seen as adequate
to level the financial playing~fiela. |

Howéver, small refiners can produce 20 percent
diesel fuel only up to a calculated production volume cap
that we have called the -— or knowﬁ'as the exempt volume.

| The intent of this provision was to finally

equalize the cost of compliance with the regulations between

. the small and the'large refiners without unduly compromising

the air quality beﬁefits of the regqulation. In addition,
the Board established the exempt volume limit to prevent
small refiners from taking advantage of the regulaticn to
expand their market share beyond their historic motor
vehicle diesel fuel p:oduction level.

Now, over the past year, since passage and
impiementation of this regulatioﬁ, small refiners have met
with the staff fregquently -- and, frankly, it has seemed
continuously -- to discuss their concern with the small
refiner exemption volume limit.

They believe that the limits in the original

regulation are overly restrictive, in that they do not

PETERS SHORTHAND REPORTING CORPORATION
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reflect the small refiner’s historic ability to produce
motor vehicle diesel fuel. They maintain that the result of
this approach is not commensurate with the Bdard’s ofiginal'
intent. |

Sse, in A?ril of this year, we held‘a workshop to
discuss the issues raised by the small refiners. oOur reviéw
of the regulatory requiremeﬁts and our evaluation of the
extensive workshop discussions and our other diséussions.
finally led us to conclude that the small refining sector
has changed very significantly'sinqe passage of burl
regulation in 1988.

We further concluded that the methodology
recommenaed by the staff and‘adopted by the Board in 1988,
does not really adequately put into effect the original
intent of limiting émall refiners to historical levels.

These findings iéd us tQ the decision te recommend
amendments to the 1988 regulation, and that’s what we’ve
brought before you today.

In our view, the amendments propossd do not

- represent a fundamental change in the original regulation;

rather, they are, to some degree, fine—tuniﬁg based on these
recent findings that I mentioned. |

First, the amendments would add a new option,
-a%}gwing small refiners an alternate method for calculating

their exempt volume limit. There are other amendments

PETERS SHORTEAND REPORTING CORPORATION
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prepOSed thaﬁ would'elarify production volumes for the last
quarter of 1994, and advance the effective date‘of exemét‘ |
volume iimit from Octcber 1, ‘93 to January 1, 1994. I.
think those dates are in error.

Since the staff report was.released; we’'ve
centinued our discuseion of the proposed changes with
affected refiners. During this precess, we have.received
additional infoxrmation on the historical supply and current

cost that have convinced once again that additional modest

.~ changes to the original proposal should be made. And these

~will be discussed with you in the staff’s proposal.

The amended staff proposal is designed to provide

flexibility to small refiners while adhering to the original

- principles upon which the Board’s 1988 rule was based.

In addition, the proposed move of the effective
date of the volume limit to a lower fuel demand period is

based upon our experience with the October, 1993 rule

‘effected in the State. In other words, we have no intentlon

of ever starting a fuel rule the month of October of any

year at any point in time, while any of us is here.
| (Laughter.)
SUPERVISOR BILBRAY: Alive.
(Laughter.)
MR. BOYD: It is preferable to implementlvolume

limits in a low demand period rather than in a ﬁeriod that

PETERS SEORTHAND REPORTING CORPORATION
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proved to be a high demand period. Even thoﬁgh at the time
our intent was to make our rule effective at the same as
EPA, we will not be guided by that ever again.

| With that introductioﬁ, I’1ll now ask Dean Simeroth
to preéent our proposed amendments and give you additionai
background on what-led us to our recommendation.

| Mr. Simeroth, if ?ou.would, please.

MR.VSIMEROTH: Thapk you, Mr. Boyd.

Good morning, Chairwoman Sghafer, members of the
Boazrd.

Here'today; Wefll cover why wé have the diesel
fuel regulations, what they-areL what is the small refirners’
issue, a description of the proposed resgqulation amendments
te address this issue and thelr effects.

why do we need the diesél fuel regulations?

California has. severe air guality problems.  The
cozone air quality standard is viclated widely thrcughout the
State. And the State PM10 standard for particulate métter
is violated virtually everywhere in the State, except for

one county.

Diesel vehicles only constitute approximately four

percent of the motor wvehicle fleet; but in the 1990

inventory, they contributed 39 percent of the mobile source
emissions of oxides of nitrogen, 61 percent of the directly

emitted matter from mokile scurces, 34 percent of the sulfur

PETERS SHORTHAND REPORTING CORPORATICON
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10
dioxide emissions.
Today, with the dieSel sulfur reéulatious in
effect, the 34 percent has become six percent.

.In terms‘of the benefits of the dieéel fuel
regulation, if fully implemented as adopted, we reducé
sulfur dioxide emissions by BC tons per déy, particulate -
that is, directly emitted particulate matter, 20 tons per
day,‘oxides of nitrogen by 70 tons a day.

Later, I will present the impact of the staff’s

.proposal on these benefits.

Currently, we estimate that the total capital
investments to‘produce.complyiu§ diesel fuel are
approximately $150 million. This results in én estimated
cost per gallon to comply of 6 cents.

The diesel reqgulations set the sulfur content.

limit at 500 parts pér million by weight for both on- and

off-road fuel, arcmatic hydrocarbon content limits of 10
percent by volume fbr large refiners, and 20 percent by
volume for small refiners..

The reqgulation also allows for certification of
equivalent altefnative formulations for both aromatic
limits. We had a general implementation date of October
1st, 1993.

Small refiners had some additional requirements,

the production of the 20 volume percent aromatic diesel fuel

PETERS SEORTHAND REPORTING CORPORATION
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11

~is limited to 65 percent of a refiner’s base Year distillate

volunme. A base.year‘distilléte-volume was defined and
determined as the average of the three highest distillate
broductibns froﬁ 83 to r87. Oneicompany was allowed base
yeérs of ‘89 to ’'80, because thejdwere\not in opération the
previous years.

| - ‘Finally, a suspension from the regulation was

provided for qualifying small refiners to delay the

regulation from October 1st, ‘93 to October 1st, 1994.

Three small refiners qualified for thé suspension; And,_aé
noted earlier, they are fﬁlly'complying with the-suifur
requirements, but the aromatic EYdrocarbon éoﬁtént
requiremenﬁslthey will not'comply-With until October 1st,
'94 )

The Air Resources Board intent, when originally
adopting .the small refiner provisions, weré to provide
féirness and equity to all refining sectofs, recognize the

small refiners’ role in the diesel fuel marketplace; that

'is, generally, the more competition in the marketplace, the

befter;rand limit the small refiner production of 20 volume
percent aromatic diesel fuel to preserve the_benefits of the
regulation.

In terms of the small refiners’ iséue here to
consider today, is the small refiner exempt volume provision

still appropriate in the light of current cenditions?

PETERS SHORTHAND REPORTING CORPORATION
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Staff held a workshop on April 21st, 1594, to
solicit comments on the smaller refiner issue and used the
information to develop the proposals contained in the staff

report.

Among others, staff findings were that the

- California refining sector has changed. Today, there are

fewer small réfinerg producing motor vehicle diesel fuel.
Refiners in general utilize capacity, refining capaéity, to.
a gréater.extent than they did in the early to mid-eighties.
| -Finélly, most distillate Produced by small
refiners is motor vehicle diesel fuel. 2nd this is
Addressing'the 65 pefdent distiiiate volumé limitation.
In devélopiﬁg ﬁhe propbsal in the staff reFort,

staff recognized that small refiners produce almost all --

'-oniaverage, approximately 96 percent of their distillate

production is motor ﬁehicle diesel fuel. Staff pfoposed
that refiners could‘remain'subject to current provisions cr
choose to produce diesel fuel uﬁ to 100 percent of their
historical distillate production and have that historic
distillate production limited;

Subsequent to the release of the staff report,
Staff eyaluated additional information obtained from the
California Energy Commission to determine historical

operating trends for refiners.

- : The small refiners provided additional information

PETERS SHORTHAND REPORTING CORPCRATION
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to show the economic effect of the staff’s original

proposal. Upon reevaluation of the proposed amendments,

staff determined. that it is appropriate to modify the

original staff proposal.
Thé.key consideration by staff in déveloping‘the

modified proposal is how refinery operations have changed_

‘with time.

. Shown here is how refinery éperations have changed

in the past 10 years in terms of utilization of refinery

capacity.

Generally, the overall utilization rate -- that

is, the proportion of the capacity that is used -- has

increased from about 65 percent in 1983, tofqvér‘90 percent

in 188%2.

However, small refiners have not kept pace, at
least through 1992. In 1992 and before, small refinerslwere
either in bankruptcy, suffering freqﬁent\periods of
nonoperation, or generally operating less efficiently than
the industry as an average. That is, théy had significantly
lower utilization rates.

If small refiners are constrained ﬁo utilization

rates that existed in 1992 and before, they will be locked

‘into an inefficient mode of operation.

In recognition of how refinery operations have

changed and small refiners produce distillate primarily as

PETERS SHORTHAND REPORTING CORPORATION
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‘motor wvehicle diesel fuel, we'are'proposing that the smail

refiner diesel fuel exempt volume limit provisions be

-changed so that the small refiner exempt volumes be

established through'the_use of each small refiner’s crude
capacity, the industry average utilization of crude
capacity, approximately 90 percent; each small refiner’s

ratio of distillate product to crudé input; and the averags

small refiner’s diesel fraction of distillaté'produced.

‘It should be noted that we’re not proposing that

the sulfur limit and the 20 percent'aromatic standards that

are required on October-lst, 94 be'delayed;

Small refiners will still have to comply with
these limits on October 1lst. Staff is proposing to delay

the small refiner exempt volume limits to Jaﬁuary 1st, 1993,

"to avoid implementation during the high diesel demand

period.- We‘re also proposing to clarify that small refiners

can produce 10 volume percent aromatic diesel while

producing 20 volume percent aromatic diesel. This is to
encourage production of 10 percent complying diesel.

It should be noted that small refiners must —--—

_eﬁcuse me. I already said that. .

If the current regulation is implemented with no

change, small refiners would be allowed tb-produce

approﬁimately 11,000 barrels per day of 20 percent aromatic

diesel. Under the staff’s modified proposal, this number

PETERS SHORTEAND REPORTING CORPORATION- S
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would become 23,700, approximately, barrels per day.
It's staff’s estimate that the average cost for
the small refiner compliance 7.5 cents per gallon. To the

extent that production cost is higher for small refiners

than for the large refiners,.the 6 cents indicated earlier

in the presentation, the proposal is not a guarantee of a
market share for the small reflners
In terms of the ratlonale for the staff’'s

proposal the proposal should correct problems with the

current regulatlon in the proposal and the staff report in

~determining the small refiner exempt volume.

The proposal does not create an unfalr advantage.
The proposal refleots a need for refiners to operate at
greater efficiency.

In terms of environmental impaot of today’s

proposal, lncreaSan the small reflner volumes -- that is,

the 11,000 to the 23,700 —--= coulid reduce emission benefits
by up to 3 tons per day oxides of nitrogen and up to six-
teoths of one ton per day of directly emitted particulate
matter. Also, it needs to be noted that, for the last
quarter - calendar guarter, while we awaitingl
implementation of‘the exempt volumes, small refiners would
operate at higher levels —- could operate at highet levels
in the 23,700. '

This would result in a temporary increase or

PETERS SHORTHAND REPCRTING CORPORATION
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temporary reduction in emission benefits. Emission benefits

during this temporary-time period of the three months -- the

- reduction in emission benefits -- excuse me -~ during this

three-month time period would be 5.8 tdns per day of NOx and
1.3 tons per day of pafticﬁlate~matter; | |
| At the end of the -~ come January ist,'the énd of
the three monfhs time period,'the‘numbers shown on-?he_siide
would fhen apply thereafter.
In the staff’s view, the economic benefits
outweigh the potential adverée environmental effects. The

benefits are summarized. The proppsal provides an

opportunity for small'refiners-}o_opefate-at'an'efficient

level, promotes competition in the market?lace, and would
allow independent marketérs continued access to their
traditional suppliers.

In summary, the staff proposal is that there be no
change in the regquirement for the small refiners to comply
on October 1st, ‘94, with the 20 volume percent aromatic

standard; proposing an increase in the small refiner exempt

‘volume, as discussead tdday; proposing a delay in

implementation of the wvolume limitation of the small

‘refiners from the high diesel demand period to a low diesel

demand peried; and clarify the regqulation so that we can

~encourage the production of 10 volume percent complying

diesel by small refiners.
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In closing, we recomﬁend that the Board adopt the

staff’s proposal as presented today.

.I'd like to add that the staff proposal, as

‘presented, is on the table in the back of the room, the

document dated July 29th, 1994. 1It’s two pages. Thank you.
CHAIRWOMAN SCHAFER: Thank you very much, Mr.

Simeroth. -

Do Board members have any guestions for staff at

this point?

MR. LAGARIAS: I ﬁavé a question. 

CHATRWOMAN SCHAFER: Ves, Mr. Lagarias.

MR. LAGARIAS: Mr. Simeroth, in that 20 percent
aromatics that small refiners are required to produce, doés
that also include within it any of the 10 percent aromatic
fuel that the small refiners aie‘encouraged to ﬁroduce? or
is that Sepérate?

MR. SIMEROTH: The proposal today would have those
two separate, so that they.would net be discouraged from
producing 10 peréent if they could. |

| ‘MR. LAGARIAS: Well, it seems tec me that if yﬁu’re
limiting 20 percent, that everything undef that, even 10
percent is part of the 20 percent, because that-doésn’t give
us a cap on the additional fuel.

MR. SIMERCTH: The current regqulation reads the

way you‘re describing it, Mr. Lagarias. It would include
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MR. LAGARIAS: ©Now, wait a minute. Which are you
saying? It does include or it doesn’t include it?

MR.. SIMEROTH: The current regqulation, as it is on

the books today --
MR. LAGARIAS: Includes it.

MR.-SIMEROTH:‘ —— includes the 10 percent as part

of their 10 percent volume.
MR. LAGARIAS: . And you’re proposing to take —-

give, in addition to that 20 peréent, whatever 10 percent

~fuel the small refiners produce.

MR. JENNINGS& Mz. ngariéé, ?erhaps.I could
clarify'the poiﬁt.

Under the regulation, as it now stands, you look
at the diesel fuel coming out, the California motor vehicie
diesel fuel édming out of the émall refinery starting at the
first of the yvear. And every batch of that is counted
against the 20 -- the exempt volume until they reach the
ultimate.

What the staff is proposing is a modification,
which would allow small refiners to designate batches during
that peried as being subject to the fegnlar 10 percent
aromatics limit rather than the 20 percent aromatics limit.

There would be no increase in the amount of 20

percent aromatics diesel fuel they could produce. And in
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Basin, the‘sﬁall refiner provisiéns did have a provision
allowing that batch*to¥batch‘deéignation.

| It was taken out of the aromatics regulation to
simply ma£ters, but the sméller refiners had said thaﬁ that

could give them more flexibility, but it would not increase

_the total volume that could be subject to the 20 percent

limit.

MR. LAGARIAS: Thank you. 

CHATRWOMAN SCHAFER: Df. Boéton?

DR. BOSTCN:  Dean, I was unciear; -Is that 20
percent alléwance unlimited, iqﬁefinité? Does it go on
fprevér, or is there a statutory date when it éﬁéés?

‘ MR. SIMEROTH: The 20.percent allowance to the —-
in terms of the exempt volumes, could gc on forever. They
can apply each year to renew it.

| DR. BOSTON: Didn’t the original bill have a limit
on when that sunsetted?

MR; SIMEROTH: The indepéndént refiners were
allowed a temporary use of the 20‘percent provision, and
thét was sunsetted.

The small refiner provision for the 20 percent
originally did not have a sunset.

| CHAIRWOMAN SCHAFER: Are there'any other

guestions?
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Yes, Mr. Calhoun.

MR. CALHOUN: I bélieve‘that the étaff report
states that there are four small refiners now, and that’s
down from -- you may have said -~ from what number?

. MR. STMEROTH: 14.

MR. CALHOUNi- From 147 And that’s over a period
of how many years? It was l4. How many years --

MR. SIMEROTH: 14 in 1988;

MR. CALHOUN: And it’s down to four now; is that
correct? |
y MR. SIMEROTHQ‘rFoﬁr-today producing motor vehiéle
diesel fuel. | ' _ . | |

MR. CALHOUN: Thank you.

MR. SIMEROTH: There are other small refiners
producing other prdducts,-bu£ not diesel |

CHAIRWOMAN SCHAFER: fes, Ms. Edgerton.

MS. EDGERTCON: What percent of the diesel'market
is provided by the small refinefs?

MR. SIMEROTH: Approximately 15 percent.: The
numbér varies slightly from year to year.

~MS. EDGERTON: Did that go down with the reduction
in the number of small refiners from 14 to 4? Or did that
stay the same?

MR. SIMEROTH: Generally, the volumes sﬁpplied by

the small refiners have decreased with time. 1In 1983, the
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small‘refiner.share of the distillate market‘was 27 percent.
and they’re down approximately to 15 percent tdday.'

MS. EDGERTON: You -- thank you. You indicéted
that there is a particulai small refiner’s role in the
&iesel'fuel marketplace. What is that role?

MR.ASIMEROTH: The information supplied b§ the

small refiners indicate that they primarily serve

independent oil marketers and serve accounts directly. And

tﬁéy have no branded oﬁtlets, per se. They’re Supplying the
independents, if you want to loék'at iilthat way .
| 'MS. EDGERTON: Who do those -- which Californians
do those'indépendents then provide diesel to? |

"MR. SIMEROTH:. Unbfandedlretailers, fleet useré,
agricultural accounts, trﬁcking firms, construction firms,
usually -~ in terms of the nonretail outlets, it would be

small accounts that usually are not attractive for large

refiners to supply.

MS. EDGERTON: Of those end users in California,
can you pinpoint. a particular sector that uses the most?
For ézample, small farmers; agriculture. Is there some
construction? Is there some sector that uniquely usés this
supply?

MR. SIMEROTH: I‘m not sure that we can say ﬁhat

there’s a sector that uniquely uses the supply. The

~situation is too complex to totally -— to generalize quite
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that way. You know, some comnstruction outfits will get from

‘Chevron and Shell jobbers as well as they’ll get from

independent marketers.

Usually, the sector that gets supplied by the
independents is one where they’re providing a service as
well as the product.. Aﬁd théy?re getting relatively small
volumes delivered on site. - You‘re going out to the farm
with your truck and deliveriﬁg the fuel there or goinglto

the construction site and delivering the fuel there type

“thing.

MS. EDGERTO&: Is this a sector of the market
which large refiners, through‘tyeir delivery systems,
competerfor?.‘

MR. SIMEROTH: Generally, there’s competition in
this area between the smaller refiners and the large |
refiners. The independent marketers —- We';e sort of
talking --

MS. EDGERTGN: I realize it’s difficult. Sorry.
These are very difficult questions. |

MR. SIMEROTH: The competition we’re talking about
is like one level down below the refiﬁers. It’s
intermediate distfibutors-who‘are going out competing head
to head against each other.

and it’s who these intermediate distributors are

supplied by --a lot of them are supplied by small refiners,
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but they are also supplied by major refiners.

MR. BOYD: Ms. Edgerton? Madam Chair, if I might

. elaborate.

CHAIRWOMAN SCHAFER: Mr. Boyd.
MR. BOYD: Ms. Edgerton,fI think you'wiil probably

hear today, and you probably have read and heard in the

past, that the majors, oil producers, cah produce - when

you deal in averages, they can produce - I'm sure they will

‘say they can produce enough fuel to meet the demand, the

-hlstorloal documented demand in the State of Callfornla.

And when you deal in averages, that’s pretty easy
to see. What our painful expe:éence is, is that the diesel
market in California is extremel§ coﬁplex, diverse; it’s
very geographical, and the transportation sysfem for moving
fuels around doeen’t necessarily have enough arteries and
capillaries to get fuel everywhere it needs to go.

So, the independeﬁt marketers are very important
and the independent fefiners, the small refiners, seem to
deal with these pecple to a verﬁ large degree as well as

with direct accounts in agricultural, construction, and what

have you.

aAnd it’s our feeling that, without the combination
of the two, we just haven’t been able in the past -- even
though, on average, you could oversupply the State -- to get

the fuel to market without the whole system in place and
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operating.

And there probably will be witnesses who would
attest to that, and we certainly have had that experiénce in
the past. ;And perhaps the refiners could even speak to it
better than we can.

But, in obsérving, and watching, and lisfening for
quite some time,,it does seem to take the sum of all parts
to make the system work entirely‘and to make sure that

everyone is supplied. There are certainly areas where small

refiners and major refiners go head to head. There’s no

doubt about that. But there are other areas where it seems
that only.the smaller refiﬁér pfovides_the supply for a
certain geographical area or a certain economic activity in
a particulér arsa.

-So, it’s extremely diverse, complex, and hard to
get a handle on, frankly, other than in the éggregate and
from experience. |

MS. EDGERTON: That’s very helpful. Thank you.

And, as is sometimes my wont, I have a followup.
What geographic areas —— I mean, I‘donft want to put you on
the spot, because it’s.a very big State, but is there any --
do you have anf sense of what geographical areas tend to
wind up unserved?

MR. BOYD: Well, I’ll venture my recollection and

viewsﬁﬂand'the staff certainly has a closer hand on this.
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Certainiy,,Northern California seems to have more
extreme problems whenever there’s a supply difficulty. An&
some parts of the_Céntral Valley, the San joaquin Valley, as
well, depending upon the ability of pipelines to get |
adequate fuel to certain spots.

So, we had, during the last crisis, plenty of fuel
in total. But we had &éficiencies in spofs all over the
State. And it’s the inability of the'systEm to, you know,
to totaily-reach those points, and the need for d£her
alternative ways of'getting it to those points that we have
seen is quite critical to the, you know, the economic
machine that’s out there. |

MS. EDGERTON: Thank you.

 CHAIRWOMAN SCHAFER: Mr. Simeroth, did you want to

~elaborate?

MR. SIMEROTE: I guess what I could add is --
three small refiners; one is lOCated in Bakersfield -- or
actually, two of the four small refiners are located in
Bakersfield and two are in the Lés Angeles area.

It’s no secret there’s only three refiners

operating in the Bakersfield/Kern County area -- one major

‘and two small refiners. That area could be impacted to sone

degree.
Probably the most result would be the ability of

independent marketers to obtain suppliers. A lot of the
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independent marketers buy fuel on the spot market. They
have no long-term contracts with any particular refinery,
and they also tend to buy heavily from the small independent
refineries. And how tﬁaﬁ would be éffected would depend
upon a lot of things. But, certainl§, it wouid be affected.

CHATRWOMAN SCHAFER: Are there any.other questiéns
for the staff from Board members at this time?.

If not, I’d like to'bégip hearing witnesses, and
I'd like to begin-with Susan Brown of the Califormia Energy
Commission. | | ‘

Ms.ABrown?

MS. BROWN: Good morning.

CHAIRWOMAN SCHAFER: Good morning.

MS. BROWN: My name is Susan Brown. I‘m the
Deputy Chief for Forecasting for the California Energy
Commission.

Oour commission is responsible for the State’s

" official forecasts of the sﬁpply, depend, and price of

electricity, natural gas, petroleum, and other fuels,

including-diesel fuel.

In addition, we maintain a confidential databése
under State law, under the provisions of the Petroleum
Industry Information Reporting Act. I‘ve been asked today
ﬁo make a brief presentation on the current capability of

our refineries teo make and produce low sulfur/low aromatic
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diesel fuel.
The'information I'm presepting is based on the
confidential PIIR2 data, our review of the compliance plans
filed with the ARS staff, meetings with individual refiners

that we have conducted over the last several weeks with your

staff and a recent telephone survey. BSo, the information I

am prov1dlng today I hope Wlll provide a factual context for

the decision that your Board w1ll be making.

| I want to emphaSLZe some of the points that Mr.
Simeroth has made, the first being that the State’s refinery
out look has changed substantially since the 1980s. And if
I can see the first slide, Craig?

| Refining capacity has been reduced in large part
due to small refinsry ciosures. And since 1982, at least ‘10
refineries ﬁave closed in California. Meanwhile, the demand
for petroleum and petroleum products has increased over the
last two years, largely due to population gains and as a
result of_economic growth.
Production at the State’s refineries has increased

due to higher utilization rates, as shown in this slide, and

greater operating sfficiencies. Utilization rates during

the 1992 to 1993 pericd went from, on average, 71 percent to

95 percent, approximately, in 19%3. I believe your stafz
was estimating about 90 percent in 1991. 8o, I believe

we’re generally consistent.
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Distillation capacity -- that is, the capacity to
produce crude oil into petroleum producfs —; has decreased
during the same period about 23 percent. = But, again,‘with

higher utilization rates, our refineries are still producing

sufficient diesel fuel to meet the projected statewide

demand.

Next.siide, please.

-‘I apologize. This is in your packet, Eoérd
members. I_thiﬁk you’ve got the top half of the slidé.

Of the 24 dperating refineries in California, 13
are producing diesel fuel to meet the Alr Resources Board
fuel specifications. Based on our best_estimates of current
State production, oﬁr fefiﬁeriés can produce an avérage of
167,000 barrels per day of complying fuel.

I think what this shbws, if you can read this

slide —— and I apologize. It‘s not very readable for the

people in the audience. But of the 13 refineries, as you

know, some are operating under variances, and they’zre
indicated by, I believe, the RV on the slide.

Others are making fuel to the altermative
forﬁulation, and a third group is making complying diesel
fuel meeting the specifications. |

Lastly, ‘I just want to comment that the State’s
refineries have the flexibility to produce more than the

average volume that I quoted, the 167,000 barrels per day,
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during high éeasonal demand_pe:icds. 2nd based on our
estimates and our analysis, we are estimatiﬁg that about
204,000 barrels per‘day can be prdduced during high demand
periods.
| Next slide.
This point'was dramaﬁically demenstrated during
the fourﬁh quarter<of 1993, When your Board’s-diesél

requirements took effect. The industry produced

‘distillates, which is, incidentally, about 95 percent

-diesel, at a rate 18 pefcent higher than the averége yearly

production.
i.So, in summary, the refiners are capable of
producing diesel tb meet California’é motor vehicle fuel
market, and there is flexibility built in tec overproduce
during high demand périods.
And with that, I’1l close, and ask if there are

any queétions.

| CHAIRWOMAN SCHAFER: Ms. Brown, what share of the
drop in capacity to refine over, say,;the past ten years is
due to the loss of small refiners, and what percent would bé

due to the fact of the imposition of our diesel regulation

- makes the yield from a refiner somewhat less?

MS. BROWN: I think that’s a very difficult
question to -— if you‘re asking me the reasons why small

refineries have closed --
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CHAIRWOMAN SCHAFER: No. I was just wanted to
know ~-- you talked about the capacity to refine has gone
down, and some of that is due to the loss of small refiners.

| MS. BROWN: Uh-huh. | |

. CHATRWOMAN SCHAFER: But, also, some of it is, I
think, due to the fact that the yleld from a given reflnery,
because of the complexity of produc;ng reformulated fuel is

also a factor.

MS. BROWN: 1I‘m going to have a difficult time
responding to that without doing some further research.
CHAIRWOMAN SCHAFER: Okay. Does the staff, ARB

staff?

MR. SIMEROTH: Chajirwoman, we don’t have that
quentified.

CHATRWOMAN SCﬁAFER: ., Okay.

MR. SIMEROTH: We know that, of the smeller
refiners who are remaining in business, four are producing,
but there are about four others who could have been
supplying diesel fuel in the market if our regulations had
not been in place. The amount of diesel fuel typically from
these refiners -- types of refiners would be very small.

Tt would be more or less a byproduct from them
producing other prdducts that they produce. They’re not in ’
business to reallv produce diesel fuel. That was something

that they sold as & byproduct.
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A lot of that —- what was a product is now 5eing
sold ﬁo refineries who are producin§ complying fuel, and is
ﬁsed as a feedstock into those refineries. So, you can’t
say 1t’s really off fhe'market. It’s getting.inta the
market in different routes.

CHAIRWOMAN SCHAFER: Was‘thére a reduction in the
caéapity of those refineries, which céntinﬁed in the market,
to producé diesel as a result of the more complex refining
requirements? | | |

'MR. SIMEROTH: I'd have to ——

CHAIRWOMAN SCHAFER: - As I understand it, this is

geing to be an issue in reformulated gasoline. I'm just

trying to determine whether it is in diesel. I can’t

recall.

MR. SIMEROTH: It varied from refinery to
refinery. Some refinerieé actually increased their abiiity
to producé diesel and sdme had some decreases in their
abiiity to produce diesel. |

By and large, none ofjthem really produced less
diesel. They’re producing less diesel for the California
market. The remainder of the diesel was being exported out
of State -- Arizona, Nevada, Pacific Northwest, overseas,
and so on. Total California production'of diesel has
remained about the same, except for the impact of some of.

the smaller refineries closing.
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MR. LAGARIAS: Madam Chair?

CHAIRWOMAN SCHAFER: Yes, Mr. Lagarias.
MR. LAGARIAS: Ms. Brown, at a 94 percent

utilization rate of the refineries today, they’re pretty

near up to capacity.

MS. BROWN: - That’s right.ll
' MR. LAGARIAS: How do they make the increased
voluﬁe duriné the high demand period if they’fe already up
to a 94 percént utilization rate?:

MS. BROWN: Well, they often shift the slate of
products to make more diesel and, say, less of something
else; less gasoline, less aviation gas, for example.

MR. LAGARIAS: All right. If one ér_twé of the
major or the large refineries weré to go down for some
reason or other, would the capacity of the industry to
produce diesel fuel be impaired so dramatically that it
could not meet fhe peak demand periods?

MS. BROWN: That is obvidusly a concern with fewer
réfineries in the market; that if one large refinery -- one
of the large refineries that’s producing the bulk of the
diesel fuel were to go down in an unanticipated outage,rthat
there could be problems. If not producing sufficient
gquantities, then there might be problems in the distribution

syétem in getting -- and I think we saw some of those --

- MR. LAGARIAS: VYes, indeed.
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MS. BROWN: -—-— occurrences, as you know =-- I know

you know well, Mr. Lagarias -— back in the fall of 793, So,

~that is a concern.

MR. VENTURINI: Mr. Lagarias, if I may just add to
that, one of things that refiners also use to help is

inventory. And we, and actually the Energy Commission in

cooperation with us, are tracking not only production, but

inventories. 2And when you look at these over time, you see,

as inventories drop, then production goes up; as inventories
get near the max, the producfion drops.: aAnd the refineries,

if they have -- going to have a scheduled downtime, ﬁhey

'will tend to increase their inventories to cover that period

when they‘re down.
So, it’s a combination of production and their

invéntories that allow them to'get throucgh the peaks that

occur. -

MR. LAGARIAS: And one last question. When you
say 94 percent utilization rate, you’re talking about the
total refinery; vou’re not talking about -- .
| MS. BROWN: Yes,

MR. LAGARIAS: — diesel.

MS. BROWN: ‘I’m talking the total refinery, and
i'm giving you a statewide average, which I think, as Mr.
Simeroth pointed out, varies from refinery to refinery,

depending on the type of refinery, whether it’s complex or
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MR. LAGARIAS: Thank you.

CHAIRWOMAN SCHAFER: ‘Ms. Edgerton?

MS. EDGERTON: I think Mr. Lagérias has raised a
very important point.

Let me just make sﬁré thaf I understood your-
expert advice on this. | |

- In your opinion and the opinion-of the Energy

Cémmission, are these additional ;f are the small refiners--
is their volume contribution necessary for a continued
économic recovery of California? Do they occupy this rare -
I mean a particular corner of'gpe market that’s especially -
éééentially? Where do you see them fitting‘in?

You heard my line of questions before.

MS. BROWN:. I did hear your line of questions, and
I was liétening‘very carefully to what you were asking.

I think Mr. Simeroth pointed out that fhe-

independents and small refiners serve a different market in

some cases than the large refiners. The independent oil

marketers, I believe, are planning to testify later this
morning on that point. |

They tend to serve rufal areas, lower volume
Stationé, unbranded stations. So, they do have a market
niche. Now, whether —- it’s a difficult gquestion to predict

what’ll happen in the marketplace. Again, currently, the
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number of refineries in the marketplace is fewer than

before; however, collectively, théy can meet the needs of

.the State.

The independents are playing a role now. Whether

I think the issuance of the variance will determine what

‘'role they’ll play in the future.

MS. EDGERTON: Thank you. I appreciate that.
It’s very difficult. '
MS. BROWN: I understand what you’'re asking. I'm

a little bit at a loss to take a-position, not having heard

the evidence that I know is gbing to be presented by parties

- that follow me. 2nd I think the independent refiners are

prepared to make théir own caée fhis morﬁing.

MS. EDGERTON: Well, it’sia bit of a crystal ball
I‘m asking you to lock into.

MS. BROWN: fes.

MS. EDGERTON: I appreciate that. And I apoclogize
for that. |

MS. BR@WN: The marke{ continues tolchange. There
is intense}competition at the retail and distribution level,

We’re going to be watéhing that._ You know, we watch these

.developments very carefully.

But to predict what continued role the
independents will play, I don’t have a crystal ball.

- ; MS. EDGERTON: And do I take it that you’re hera
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today supporting the adoption of the amendment?

MS. BROWN: Our Coﬁmissibn has not formally taken
a position on this issue. I’m heré to provide some factual
information and evidence for the.record to provide an
overview and'a context fof your‘deliberations.

As a. member of the staff, I’'m not autﬂorized to
take é position én_this matter without a vote of three of
our Commission. And we have not —-- this matfer has not been
properly put before then.

MS. EDGERTON: Because I know the Enerqgy
Commission operates with a chargehto secure a diversé energy
mix — | _
MS. BROWN: That’s correct.

MS. EDGERTON: -- in the State.

Thank you.

CHAIRWOMAN SCHAFER: Thank you very much. Are
there any other questions from Board members for Ms. Brown?

If not, thank you very much.

I’d like now to recognize Mr. Craig Moyer, Western
Independent Refiners Association.

Good morning, Mr. Moyer.

MR. MOYER: Good morning, Madam Chairwoman,
members of the Board. My name is Craig Moyer. I’m here
today representing the Western‘lndependent Refineré

Asscciation. 1I’d like to make three points regarding the
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elements that were balanced to arrive at the staff propesal

presented by Mr. Simeroth this morning.

second is

The first is regarding air quality issues. The

fairness to all, including the major oil

companies. And the third is the needs of smaller —-— the

remaining

small refiners to .remain viable. Because this is

not just an issue of diesel fuel; this is also an issue of

gascline and the other petroleum prbducts supplied by these

small refiners.

If these small refiners don’t remain viable, they

will not only not produce diesel, they will also ndt produce

reformulated gasoline.

' Before I get into those three elements, I’d like

to spend a moment to describe how we got there.

In 1988, when I was before your Beocard on this

original rulemeking, there were 14 small refiners. Most oI

them are now shut down, probably forever. There are only

four that'

Witco, is
refiner.
access to

and it is

currently make diesel fuel. And one of those,
unique. Witco is unusual as a company and as a
It is a large, multinational conglomerate with
vast capital, unlike the other small refiners.

also unique as a refinery, because it’s basically

a lube o0il operation, not a fugls refinery, and makes only

500 barrels per day of diese€l, S00 currently.

When this process began with staff guite some time
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ago, over a year ago, we had five small refiners that were

still planning to make diesel fuel. Fletcher and Golden

West have since shut down.

And over that period of time, we’ve worked, as Jim

- Boyd menticned, almost continuously with staff, providing

data, providing cost information, providing information on
profitability or, in most cases, the lack of profitability,
providing LP models showing what different scenarios -- what

impacts different scenarios would result in, and the cost to

make 10 percent. Because we really tried to £ind a way --

if we have a longer period cof time, can we then make 10
percent equivalent? 3

And I think we’ve demonstrated that that,

unfortunately, is not a viable option.

Then, staff prepared this proposal, which came out

'of June 10th, consistent with a narrow interpretation based

upon historical preoduction. We came back and said, “Thank
ycu, but, unfortunately, that’s not good enouéh.“

We were then charged with answering the question:
What is changed? IZf wé're going to go beyond the Board’s
original intent‘of the 1988 rulemaking, why? What has
changed?

and the answer is in two areas. One, those years
were horrible for the remaining small refiners. 2and I‘ll

talk about that a little bit. And, two, all refiners, large
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and small refiners both, need to operate at higher
utilization rates for reasons that were not apparent during
the 1988_ruleﬁaking.

So, we went through more data, more‘submittals,

more planes up and dowﬁ the cocast. 1I’ll be very happy when

‘United gets the lower airfares, so we can shuttle up here

and not'spénd so much money.

And, finally, we’ré here where we are today to the
staff pfoposal presented thié‘morning. And we support that
concept presented in the staff proposal. Crude dapacity,
utilization, conversion factor of crude to distillate. It

hurts; it hurts a lot. And it’s going to cut back -- cut

" back, not increase the markets that small refiners have now.

But hopefully, it will be encugh to give us volumes adequate
so that these remaining small refiners can survivé.

I’1l come back and niggle on just some proposed
modificaticns to the implementation of the staff’s proposal.
But let me get into the three elements that I promised that
I would talk about,'the‘three balancing ifems, thé three
items that we balanced in order to get here.

Start with air éuality, because I think that is

the charge for your Board and ought tc be among the most

important elements here.

In 1988, theres were 14 small refiners making

diesel fuel and now there are only four. 1In 1988, the staff
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recommended that small refiner volumes be limited to 55

percent of the /83 to 787 distillate.
At the hearing in 1988, the Board increased that
percentage from 55 percent to 65 percent, and then added a

provision for Powerine.

Based on the foregoing, we’ve reviewed this matter

. with your staff and agreed it would be accurate, but

conservative, ﬁo'sa?.that,rin 1988, the Board approved the
air quality Eenefits of this rule, anticipating in excess of
25,000 barrels per day small refiner diesel fuel.

The revised staff proposal, as you:saw, would
auﬁho#ize less thén.QS,OOO'barpgls per day small réfinef
diesel.

In 1988, it was a struggle. But based upon costs,
the importance of small refiners, and other elements, the
Board, in 1988, made the policy call that héving a separats
standard for small fefinerS‘Qas appropriate.

More air quality benefits could have been obtained
if all diesel fuel were 10 percent afomatics, but the RBRecard

balanced the equities, and concluded that 20 percent small

refiner diesel was appropriate.

Because the air quality benefits of this rule were

acceptabkle anticipating 25,000 barrels per day —-- indeed, it

- was considered aggressive at the time -~ I submit that for

pclicy purposes, comparing the revised staff proposal with
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the 1988 rulemaking results in no air guality disbenefit.
Although for CEQA purposes, your board may be
requiréd to compare volumes now with the revised proposal,

for policy purposes, the amount of 20 percent diesel fuel

that would be authorized by the revised staff proposal is

less than what was anticipated and deemed acceptable for air

quality purposes by'this Board in 1988.

Let me.make one other briéf éomméﬁﬁ on the air
quality impacts, beéause.I understand what it is that this
Board does. We’ve worked on RECLAIM. We’ve been working
very hard on the Féderal Implementation flan, various air
quality manégement plans,  and understand thé_idea that air
quality regulations in total afe a zero sum game.

Buf beginning on October 1, 1994, the diesel made
by small refiners will be cleanér, because they’ll be making
20 pércent or eguivalent fuel. The revised sfaff proposal
does not worsen aif quality.

Let me now turn to the fairness issue. And here'I
feel a little bit like David talking about a fair f£ight with
Goliath. I den’t have a slingshot, but smaller refiners do

have a number of things going for them. You’ll hear from

‘some of our customers about that later.

But what the small refiners do not have is. a price
advantage, and they will not gain any price advantage from

the révised staff proposal. The cost of producing 20
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percent equivalent diesel has been estimated by staff to be
7.5 cents per gallon.
| The cost to méjors to make 10 percent equivalent
is 6 cents per gallon. Adcordingly, it is not cheaper,
easier, or unfairly competitive for smaller refiners to make

20 percent diesel. It‘s more expensive than the majors

cost. There’s no guarantee of any market share then, let

alone an increased market share for small refiners.

The only market share issue here is how much of

the market will this regulation take away from the small

refiners and give to the major oil companies?

_Iﬁ is the market share of small refineré that wili
be frdzen here for eterﬁity at a number lower than the
current volumes, ndt the major oil companies.

‘And because there’s. no p:ice advantage to smalls,
there’s no guarantes that we’ll be able to sell even these
volumes that will be authorized if you adopt some version of
the staff proposal. Nor did the majors have any right to
anticipate that they would get mbre of the small refiners’

volume. The same argument on the pools of small refiner

‘diesel fuel that I made with regard to air quality is

appropriate here.
The pocl that would be provided under the stafsf
proposal is less than what the majors could have anticipated

back in 1988. You may hear later today from the major oil
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companies about the need for certainiy. This proposed rule
has né diréct impact on them.

They can étill make as much as they can sell, and
their costs are going to be lowerrthan small refiner costs.
Morecver the VOLUmes £hat we’re talking about here

could be subject to swing at an individual major oil company

‘during the course of a single week.

The only impdct this rule-will have on major.oil
companies_now'is that the remaining small refiners may well
survive in the stated belief of at least one major oil
company exécutive“quoted in the'Wall Street Journal may not
come true (sic). _ . |

WIRA and its members are determined not to let the

fuels'regulations do what the antitrust laws have so far

prevented, and leave the marketplace to the mercy -of a major

Coil oligop@ly.

Fairness also requires consideration of tﬁe
consumer. You have in'your-package a lettér from the
California Trucking Association eloquéntly articulating
their support for the small'refihers’ position. Later this
morning, you will hear from the California Independent 0il
Marketers Association, and a number of indepéndent marketers
about their support for us. I ask for yours as well

I'd now like to turn to the third elemeﬁt, and

that is a brief description of why this rule modification is
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so critical to the continued existence of the remaining

small refiners, aﬁd what has changed since 1988 that

justifiés, indeed reéequires your Board to revisit this issue.
| It must be stressed that the number of gallons a

particular refiner’s allowed to produce is key to the

overall production costs. The more a refinery produces, the

leSS'per_gallon it cdsts,'becausé all related expenses can

" be spread over a much laiger base.

Many of these new costs,Vreformﬁlated gasoline,-

process safety management, the myriad other environmental

regulations are the same no matter how large the refinery

and, therefore, cost small refiners more pesr barrel than
large refiners.
CARB and its staff recognized that small refiners

could not possibly meet a 10 percent aromatic hydrocarbon

1imit and remain in business, resulting in the regulations

20 percent volume limit.
While the idea of tieing it to production may have

seemed appropriate at the time, this has turned out o be

.guite a catastrophe for a number of reasons and not for

reasons that could have been anticipated by CARB at the
time.
Comments and-docﬁments submitted to the Board and

staff by Kern, Paramount, Powerine amply demcnstrate that

+he timeframe used to determine their exempt volumes was one
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45 .
of the worst periocds in their production history. During
all but one of the ten years before 1993, Paramount operated

in bankruptcy and was without adequate capital to fund

operations.

Powerine did ﬁot even operate between 1983 and
1987, and when they did come on line, operated only one
érude‘ﬁnit for_several_yéafs ﬁntil bringing in the second on
liné.recently. |

Moreover, for a five-month period, in 1992 and
1993, Powerine was shut down and réopened only after a
éhange in ownership. During the same timeframe, Kern also
operated at less than capacity'ﬁor aconomic reasons aﬁd sold
inte & military jet fuel market that no longer exists.

Accordingly,_any limit to historical producticn
based on these pericds woﬁld be inappropriate and untenable
for these three small refiners.

But,'as the small refiners have demonstrated in
thei; submittals to the Board and staff, it is only in the
past few yvears that they’ve begun to recover from the 1980s,
énd it’s only by increasing their utilization that they‘ve
been able to make this recovery to bring their overall
production costs &own to what could be considered historical
levels.-

Interestingly, the same trend has been seen among

the large refiners. The chart that Mr. Simeroth put up
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showing increasing utilization is dramatic indeed. All the
refiners have steadily had to increase their crude oil
utilization in.order to stay in business.

This trend is required, as I say, because of
increaéed costs, maﬁy of which were no;_anticipated, could
not have been anticipated during the 1588 rulemaking.

Limiting crude oil throﬁahput unfairly
disadvantages small refiners vis—a-vis the. large refiners,
bécaﬁse the large refiners can continue this trendqu
increasing their throughput and thus have more barrels over
which to spread their costs.

‘Restricting the amount of throughput as a result

'of.limitiﬁg the amount of resulting 20 percent diesel fuel

will be further exacerbated when CARB‘s reformulated

-gasoline reguiations take effect.

Reducing the T-90 of gasoline will necessarily
move substantial volumes of hydfocarbons from gasoline into
diesel fuel.‘ And if small refiners are limited to
historical production, not only would they be unfairly
limited to historical crude throughput; but, also, they
would have no ability to deal with this impact of the
refoermulated gasoline regulations, an impact that was not
anticipated during the 1988 rulemaking.

In addition, the large refiners} decision to make

10 percent equivalent diesel rather than true 10 percent
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aromatic content diesel will make it even more costly feor

'small refiners to meet the 20 pefcent mandate, because many

small refiners had pianned to buy 10 percent diesel from the
large refiners and then mix it with their own 30 - roughly
30 percent diegél.

HAn'intéresting testament to the ﬁeed for small
refinérs to preduce at 1993 optimum levels comes from the
aQriCultural industry. Acéording to the proposed

amendments, increased ozone levels have caused significant

loss of Agricultural_crops throughout California, with some

of the most‘severe iosses in the San Joaquin Valley.

And yet, farmers and other off-road motor vehiéIE'-
diesel users stauﬁchly support the sﬁall refiners’ proposéi.
Their support stems £rom the knowledge that} if the small
and independenﬁ refiners are regulated out of business, they
will have only the large refiner with which to~déal, and
that means higher prices and less efficient distribution.

with my iastrfew remaining minutes, may I turn to
implementation of the reQised staff proposal? There ars
four elements, as described by Mr. Simeroth, that will go-
into this calculation of the revised staff prbposal for
calculation of small refiner 20 percent diesel fuel.

Crude capacity, utilization facfor, crude to
distillate conversion, and the amcunt that then becomes

diesel out of that -- I’'d like to focus on that second
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factor, utilization.

- The staff 1s proposing 90 percent utilization
factor. I believe that the propér number would be 100
pércent utilization factor. You can see the trendris quite

clear. Otherwise, refineries will be tied forever into

‘hamstringing them with a 90 percent utilization. They will

never be able to operate ét their full capacity, even though
all the rest of the refining sector will be allowed to
operate at any capacity they wish.

._Additionally, the T-90 on gasoline fefqrmulation‘_
will dump a lot of hydrocérbohs into the diesel market. We
will not be able to handle that,.

| Iﬁ any event, even if your Board cannot see its
way clear to going tc a hundred percent, i would urge that
it would be more than operate to bring it to 94 or 95
percent, which is the current utilization factor.

Even that ties the hands of. the small refiner and
says that we will not be able to move beyond the current
capacities and current utilization facﬁors, and the majer
oil companies will, but at least it will give us a few
additional barrels. And those additional barrxels, T muét
urge are incredibly sigmnificant to the iandividual small
refiners’ continued viability and a minimal consequence to

the marketplace as a whole.

- . That concludes my presentation. I guess I should
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also mentioned that we support also the provision which
would allow small réfiners to simultaneouély sell 10 percént
and 20 percent. That’s in my written comments. I‘m not
sure that that will be of any reél ﬁréctical_value, because
we doﬁ’t know whether we’ll be able.to make anf 10 peréent
equivalent. But it seems quite clear that you ouéht to bew-
thaf_the Board ought to inciude that, encourage that result

if it would be possible.

I thank you for your attention, and I‘'m ready to

-answer any questions you may have.

CHAIRWOMAN SCHAFER: 'Thank-you, Mr; Moyer. Are

there any'questions_froﬁ Boardlgembers for Mr. Moyer?:
‘Ms. Edgerton?

MS. EDGERTCN: Thank youlfor your excellent
presentation.

I want io go back to the 10 percent/zd peréent,
just to be sure I understand it. Are you saying -- my
understanding is that ~~ I still may not have this. My
understanding is that 1f the small refiners want to produce
the 10 percent, they can do that with no restrictions. on the
velumes. .

MR. MOYER: That is correct. That is not correct
under the current proposal. It is correct; that is what
staff is proposing today, that they be able to sell both 10

percent and 20 percent simultaneously.
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The way it’s érafted toda?, anything that is sold
counts towards thét 20 pércént‘volume limitation, which
discourages-the smail refiner from finding a way to nake
séme 10 percent equivalent.
| Ms. Edgerton, in all honeéty, I must tell you that
I don’ﬁ know whether that’s going tq.work, whether it will.
be feasible technically or practically'because, clearly; it

will require additional  tankage and I don’t know whether

_that’s going to work.

But I would not like to be hamstrung from having

that flexibility within the individual refineries. Was that

responsive? .

MS. EDGERTON: Yes. Mr. Mdyer,.you_took a
different position from the staff with respect to the air
quality effects of this.

| MR. MOYER: I don’t think so. And I did try to

work my —-- I have worked these facﬁs through with the staff.
I think the difference --

MS. EDGERTON: ‘(interjecting) Well; now you have
tc work them through.with me, I guess.

MR. MOYER: Well, I think that’s appropriate.

MS. EDGERTON: Thank you.

MR. MOYER: Here’s the way that we’ve locked at

it. What they were talking about in the air quality

disbenefit is for CEQA purposes. You need to look at where
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we are today, what would happen if there were no change in
the rule, and where ﬁe are, where we will be if this
modification is made.

What I am saying is that there’s another way to
lock at it. And I believe staff will support -- will
confirm this. ‘And that is, looking at it from a policy
point of view, the air'quality benefits that were
anticipated by this rule in 1988 ﬁersus the air quality of
this rule, if you make this revised staff proposal,‘tﬁey’re

going to be even better, bécause there are less small

refiners producing, and that pool of small refiners diesel -

will be less than what was anticipated in 1988.

MS. EDGERTON: So, if I understand you right,

you’re saying the net -~ or the overall percentage of the
market is smaller -- the 15 percent instead of the 24
percent.

MR. MCYER: Correct.

MS. EDGERTCN: 8o, the air emissions would be
gross —-— in gross terms less, the polluting air emissions.

MR. MCYER: That’s correct.

MS. EDGERTON: That’s what you’‘re saying.

MR. MOYER: Less than what was anticipated in the
1988 rulemaking, the air pollution will be less than what
was anticipated in the air quality area.

- MS. EDGERTON: Becauss the market’s smaller.
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MR. MOYER: Because the small refiner market is
smaller. The small refiner share of the market was smaller
than what was anticipated by the Board in 1988.
MS. EDGERTONE 8o, based on that, anytime you have

a market share that’s declining, you have an air pollution

benefit.
MR. MOYER: That’s one wéy to‘look at it.
Ms. EDGERTON: That’s your argument, isnft it?
MR. MOYER: Well, one could argue that -- |
MS. EDGERTONQ (Interjecﬁing) S0, maybe we should
try —-=- are you saying we should --
MR. MOYER:. (Interjeqying) There were times‘when
I've appeared in front of the Board —--= certain boards and

heard arguments from people saying, if you really want to

get all the air quality benefit that you can you should just
regulate us out of existence. But there is something to be

balanced.

And my point is I do not believe that your Boérd,

in 1988, had anything else in mind except weighing the very

' substantial air quality benefits of this rule with the

economic viability of a significant sector of the market,
and made a policy call back then. And the policy call
resulted in a particular number of tons per day of air
quality improvement.

. ' 2nd that benefit will ncot be affected.
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MS. EDGERTON: Well, you raise a very important
point, in my view, which is the stability, the importance of
stability in regqulations. 2nd this is -— this is very mnch
involved in our decision today. |

" Thank vyou.

CHAIRWOMAN SCHAFER:'_Mf. Lagarias.

MR. LAGARIAS: Thank vou, Madam Chair.

Mr. Moyer, how do you reconcile your statement .
that whatever utilization rate is adopted will be frozen for
all time, when, in the discnssions today, the staff hes
proposed changing the‘utilizatien rate from‘65 to 85 to 90

percent, and you‘re even suggesting it ought to.go to 94

- percent or a hundred percent. How do you reconcile those

two statements?

MR. MOYER: I’‘m not --.

‘MR. LAGARIAS: You made the point that whatever
utilization rate the independent o0il producers have —— and I
snrongly support the viability of the independent oil
producers’ existence -- wnatever‘nnilization rate is adoptsed
would be frozen in all time, when we’ve heard extensive
discussions about changing the utilization rate?

MR. MOYﬁR: I see. Because in 1988, we were at 65
percent. That was actually a production rate; that-was a

conversion rate (sic). We never ~- prior to today’s staff

presentation, there’s never been a discussion of utilization
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of éapacity. Everything prior to this has always been tied
to production. |

| And whét we’re talking aboﬁt now is tieing it to
capacity, and this rule would freeze for all time this -~ in
the rule a partiéular utilization number, a capacity number.

MR. LAGARIAS: Nameplate rating? |

MR. MOYER: Both the nameplaﬁe, the factor which
would be used for_utilization, and the conversion to.
distillate —— from crude to distillate.

MR. LAGARIAS: I’ve been involved in the design of
plants, and when vou get a nameplate ;ating, iflthe opérato:
of that piaﬁt'isn’t able to.opeEaﬁe his plant” substantially
above the nameplate rating, he’s not sa&isfied with the
plant he’s getting.

In fact, your figures on utilization rate point
out that plants are operating at 102 percent of nameplate
rating.

MR. MOYER: Yes. That’s a very good point, and
that’s why I think it’s importaﬁt that you understand what
this first element waé is a crude capacity, that’s per
éalendar day, taking that into account.

I think that’s a very good poiﬁt, Mr. Lagarias,
and it’s one that, you know, we‘re not going to be able to
get to 102 percent if you freeze us at 90. But we’ll be

able to make it if you take us to 95 or 100 percent.
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MR. LAGARIAS: Thank yqﬁ.

CHATIRWOMAN SCHAFER: Are there any éuestions from
Board -- oh, yes, Supervisor Bilbray.

SUPERVISOR BILBRAY: I was just reminded by my
colleague about the fac£ that there is air pollution
benefits to bperations being shut down. And the Monterey
Air Basin'was one‘of them when Ft. Ord shut down. We were
talking about the fact that that'needed to be calculated in
off emissions that would be lost. |

And I think that more than the emission issue here

‘is that our mandate that we watch what the impacts are that

we make on the market, and fherl4 to 4 number scares the
hell out of me, not for the indeéeﬁaents’ point of view, but
I think for both the consumer and the long-term energy and
air pollution strategy.

Because I think there is this small percentage oi
independents that keep the system honest or at least as
close to honest. I wouldn’t want to ever perceive that the

oil business is honest.

(Laughter.)

SUPERVISCR BILBRAY: But I would ask you, when we
talk about.the cost of production, staff,—you gave the
numbers between 10 for the large refiners and the 20 percent
for the small? Is that the 6 and 7 number? |

MR. SIMEROTH: 1It’d be 6 cents per gallon for the
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SUPERVISOR BILBRAY: To produce?

MR. SIMEROTH: To prbduce the 10 percent or an
equivalent to the 10‘percent. And‘7.5 cents i1s our estimate
what it would cost.the small refiners to produce the 20
percent or an equiﬁalent.

| _. So, they’re still even at a.major disadvantage at
the 20 number.

MR. SIMERCTH: Their number’s higher, certainly.-

SUPERVISdR BILBRAY:_ Well -~

‘MR. ﬁOYER: If T may éomment, Mr. Superviscr?

SUPERVISQR'BILBRAY: _§eah, I meaﬁ that’s what I'm
really getting down to is the féct that, you know, wé'want

to make sure that we maintain some level playing field hers.

- And right now, under this plan, I think staff even

recognizes that 1t’s not necessarily an even playing field

for competition. But you’fe trying to make it more
feasible. 7

MR. MbYER: That'’s cdrrect. That’s exactly the
point that I was trying to make. You may hear today, later
today, from some people testifying about this increased
market share for small refiners. And it’s just not true.
There is just no guarantee of any pérticular market shére.
Our costs are higher, not lower than theirs.’

-

There’s no price advantage as a result of this
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rule. And I’d like to, just as a general comment, leave you
with -- throughout my comments, I have verified and tried to
confirm all the facts that I’ve set out with staff, so that
all of these numbers are tﬁe same; so that your call is.a
policy call...And I've done —- I don’t necessarily agree
with the 7.5 cent per gallon.number, but I think that number
is actually higher. |

-But the point is the same. It doesn’t matter

whether it’s 8.5 or 7.5, the staff’s =~ the conclusion is

‘the same. There’s no price advantage. The same thing on

the barrels per day. We actually think that the Board
anticipated a greater ﬁumberr |

| | That’s not really -- we worked very hard with
staff fo ensure that we were all working from ﬁhe same
factual base, and then your decision is a policy'call, and
we hope that it will be the correct one.

SUPERVISOR BILBRAY: Okay. I just think that the

numbers speak'for themselves, even at that level, and I
think that the fact that, if this market is not being
served, as being served now by four where it was at 14,
we’ve got people dropping like flies out there that we have .
a mandate to, at least, be responsive to the market impacts
of our regulétions. And that’s what makes this agency S0

much more effective as an environmental agency than some

"others.
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So, we just want to make sure that these rules

- reflect that reality. Thank you, Madam Chair.

CHAIRWOMAN SCHAFER: Thank you very much,
Suéervisor Bilbfay. Ms. Edgerton?

)  MS. EDGERTON: Well, that’s actuélly correct,
because actually, one of the things that I wanted to follow
up on was what MrT Lagarias sort éf brought up. But I agree
with Supervisor Bilbray £hat we need to be very sensitive to
mafket competition and to the fairnesé of our regulations.

Mr. Lagarias touched on a point that is important,

‘and I think that is related to a couple of comments you just

made, which is that, tecday, the small refinérs are not
competitive -- well, they’re not increasing their market
share; they’re having difficuit; they’re not going to
encroach on the large refineré. Perhaps that’s not you —-
that’s not exactly how you said it, but --

MR. MOYER: I hope I didn’t say it exactly like
that.

MS. EDGERTON: No, you didn‘t say it 1ike that.
Let’s see. What exzactly did you say.

Something to the effect that they aren’t -~

MR. MOYER: My point was simply that there was no
guarantee of the sméil refiners having any particualr market

share.

- | MS. EDGERTON: Ckay. That’s -- thank you for
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cofrecting me. I don’t want to put words in your mouth.
So, there’s no guarantee today.

But the difficulty is that, in 1988, we had a
particular market setting where the sféff made a decision.

Now, at this point in time, we drop in and we have a

particular market situation we’re looking at. Are we going

to drop in again in 19967 I don’t think we should be

- inflexible. By the same token, I have a concern as to scme

of the poiﬁts that Mr. Lagarias raised. well, is it 85
percent?- Is it 907 Is it 95 percent?. Is it a hundred
percent? Yoﬁ know, is this a_rqlling issue td -= where —
where 1s a stéady course? _

MR. MOYER: Perhaps I didn’t articulate myself as
well in response to Mr. Lagarias as I should have.

This is the first time where any rule indicating,
determining, evaluating the 20 percent fuel will be tied to
the utiiization capacitj. In the past, everything has been
tied to historical production. | |

If you let us go to capacity, that’s a big
difference. And wé’re very happy with that.

SUPERVISOR BILBRAY: Good point.

CHAIRWOMAN SCHAFER: Thank you very much, Mr.
Moyer, for your presentation this morning.

I'd now like to recognize Mr. Charles Walz of

Texaco.
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 MR. JENNINGS: Chairwoman Schafer, while Mr. Walz

is coming to the podium, 1I’d like to clarify one additional

modification that the staff is proposing that I don’t

believe was mentioned in the first presentation.

It is included as Item 3 in the handout today.

- And the proposed modifications to exempt volume the staff is

proposing today would be presented as an option to the
existing calculation of exempt volume.
- And we are propoéing that for independent refiners

who, under some circumstances, can be subject to the small

. refiner provisions for October, 1994 through September,

) .
1996, that those small refiners_could only use the existing

exempt volume provisions and not the proposed newroption.

MR. WALZ: Gdod morning, Board members and
Chairwoman Schafer;

My name is Chuck Walz. I‘m the Vice President.of
Refining for Texaco Refining & Marketing.

. For a general background the Board members, since
we do have a few since our episode last fall (sic5, I
thought it might be well to indicate that Texaéo does have
two refineries in the State —— one in Bakersfield,
California as well as one in Wilmington, down in Los
Angeles.

We currently produce CARB diesel at both

facilities. We utilize the 10 percent specification as well
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-as utilizing certification formulations that we developed

over the years since the rule was passed. 2As a matter of

fact, we have three such certifications.

We also spent in excess of $25 million in coming
into compliance with the regulation that went into effect
last fall.  We have several —-— manyAseribus concerns with

the propcsals made here today.

And I’d like to go into what those concerns aré,

if Irmay. First off, we feel that the revisions appear to

be in ‘conflict with California law. By delaying enforcement
of the low aromatics diesel regulation or by allowing

increased production of 20 percent aromatics diesel, the

- proposed changes in the low aromatics'regulation constitute

the relaxation of an environmental standard..

Such discretionary action_ﬁy the agency is
contrary to California clean air statutes and is subject to
CEQA review. And one food-for thought in reference fo the
previous testimony that’s been given this morning,.some
small refiners have indeed shut down. Buf what is the state
of their -— or status as we move into the future?

It’s entirely possible that they could be
restarted depending on what happeﬁs in the industry.

Secondly, the Califeornia Clean Air Act requires
emissions to be reduced by the maximum degree possible as

stated in the Health & Safety Code. .The proposed revisions
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are in conflict with fhat requirement, because emissions
from diesel produced by small refiners will ndt be -reduced. .

With regard to policy and technical argquments,
staff assertéd in their report that the proposed revisions
will not have an adverse economic impact on businesses. 2nd
we strongly argue that point.

Maﬁy réfiners have been adversely impacted by the
special dispensation for small refiners and will continue to
be impacted so long as CARB imposeé inequality in the
market.

| Since enforcement of the low aromatic regqulation
commenced in 1993, the presénce_of noncomplying variance or
exempt diesel in the mérket has disadvantaged those
companies that have complied with the 10 percent aromatics
rule thﬁough capital investmenté and_very.expensive
certification progréms.

. Texaco and‘probably other companies have been
unable te fully recover the substantial investments made to
participate in the California diesel market, primarily due
to CARB’s interference in the market through inequitable
treatment of diesel suppliers.

CARB now proposes to provide additional relief to

- small refiners in the form of further delays in enforcement

as well as increased production of higher aromatics diesel

fuel.
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These proposed revisions will perpetuate the
unfalr advantage that small refiners have enjoyed in the.
Califofnia diesel market for the past year or since October
of last yea:, as a result of the originél one-year delay.in
enforcement provided in the exlstlng regulatlon

During thlS first year -— that is, from last
October to the upcoming October —- of the low aromatics
dieéel rule, small refiners have accrued significant

economic benefit by supplying noncomplying diesel into the

CARB low aromatics diesel market without any financial risk

from expenditures for capital investment or certification

efforts.

2And just to give vou a sense of thé value of that
economic benefit, if you use a 6 cent per gallon
differential between CARB diesel and EPA diesel, multiply
that out on a thousand barrels tecday, it comes pretty close
to a million dollars on a one-year basis. So, for every
thousand barrels of —— of diesel that the sméll.refiners
have been able to put into the marketplace from October 1,
‘93 to October 1, ‘94, théy have reaped a $1 million
advantage or will have reaped'é $1 million advantage for
déing nothing.

Yet even in the afterglow of this unprecedented
windfall, each refiner has demonstrated little, if any, real

progress toward the mandated goal of compliance by October
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1, ‘94. By granting special treatment for small fefiners
yét again, CARB will reward small refiners fof their-
inaction and will penalize others who have assumed great

economic risk to comply with the low aromatics diesel

‘regulation.

This inequity_is.not justified by any reasonable
measure from our viewpoint. ' CARB justifies the proposed
revisions primarily on feérs of shortage and marﬁet
disruption during the peak demand seasbn in the autumn.

There is no basis for this justification for

several compelling reasons. The autumn, 1993 diesel

~experience, as we call it, which apparently forms the basis

for.the stafffs‘fears; included events which were unlikely
to be repeated in 1994.L Realignment of supply due to
withdrawal from the California market by some refiners --
thét includes majors as well as small refiners. The
realignment of the distribution system at the terminal
level, the rebalancing that toock place. |

The substantial increase in the federal tax fhat
took effect'on October 1st, 1993, was andther arqument or
situation that occurred at the time the rule went into
effect.

Uncertainty of supply thét existed due to
varianceé that were being granted at the time, and

apprehensive consumer response to a broad new regulation.
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The problems of 1993 should not reoccur in 1994,
because reflners have had one year to fine tune CARB dlese1
production capacity and the distribution system. We have
demonstrated an industry capacity that exceeds peak diesel
deﬁand by a substantial margin; And I'l]l show you some
charts on that a little bit later on to -— to give-yoﬁ a
better feeling of comfort on that point.

The industry diesel inventory this summer is much
higher than in 1993, and can be inﬁreased.further to
accommodate_peak demand. I‘ll also show you a chart on that
shortly.

No supply problems have occurred since laét‘

" autumn, despite demand increased during the peak planning

season this spring when significant operating problems
occurred. The industry, the system, the rebalancing was
able to deal with it..

,And, finally, consuﬁers have accepted the
requlations and are confident in the industry’s ability to-
comply.

The Board’s task, we feel, is to prémulgate policy
to reduce air emissions. Thé proposed revisiéns before you
today will immerse the Board into a role of overseeing
supély for the diesel market.

That fespohsibility, we feel, is not in the

Board’s purview and more appropriately the task of the
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California Enerqgy Commission.

The CARB staff report does not propose aﬁy-ghanges
toc the requirements for small refiners to.meet the 20
pe:ceﬁt aromatic standard. This seems to present a major-
dilemma for most small refiners, since the proposed
revisions do not actually provide real felief to them, only
relaxation from the exempt volume limit and enfocrcement
date, both of which may be of dubious value. 2And I’1ll
explain further my thoughts the?e.'

. In statements made at the CARB public WofkshoP
held on April 2lstr:1994, three of_the small refiners
revealed that they did not have the capability to produce
diesel meeting the 20 percent arométic standard.  The
representative of the Western Independent Refiners
Association amplified the small refiners’ situation further
by stating that, and I quote, "Small refiners have no
ability td dearomatize diesel néw or in the future due to
high costs."

And the Board recognized this and assumed that the
gsmall refiners would comply through biending or
certification.

I do not believe that the Board has assumed
anything other than the ultimate compliance with the
requlation as adopted in 1988,

- . Those comments at the public workshop revealed the
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true nature of this latest request for additiocnal rélief;
The small refiners seek further delay until a solution on
their terms can be developed. Although reliance on
purchased low aromatics diesel for blending and/or
certification éeems ﬁé be the course éf compliance chosen by

the small refiners, they have offered nc substantive proof

.that they will be in compliance within three months, six

months, one year, or possibly ever.

This disingenuocus performance must not be

~overlcoked when considering these proposed revisions.

' Sooner or later, the Board must enforce its regulation

Téxaco believes very strongly that the time is
now. We would also urge you during yoﬁr deliberations today
to determine if, indeed, the small refiners will be in a
position come this October 1lst to meet the 20 percent
standard.

| We feel thislmay be only thé first step in a
course that will take us to a variance proceeding.' Because
of the 20 percent aromatics limitaﬁion, some small refiners
may seek variances to conﬁinue supplying diesel in
California. CARB's pfoposal dces not address this
consequence.at all, and blithely assumes that each small
refiner will be ablé to preoduce 20 percent aromatics diesel

afithe'proposed optional volume limit.
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This phantom diesel production, after October 1st,
1994, is assumed to be necessary to assure adeguate diesel
supply this autumn and, in fact, forms fhe cornerstone for
justificatioﬁ of the proposed revisions.

The Boérd should carefully considér the faects
underlyiﬁg staff’s current proposals, and weigh heavily the
reaiity_that'thesé revisions accbmplish little for small
refiners without further relief through variances.-

And just in case you haven’t been abie to get it

from what I‘ve said already, Texacc would certainly oppése

-any variances from the enforcement of the 20 percent

aromatics standard by October 1, 94, for the small

‘refiners.

Any variance applicatién filed by small refiners
must conform to current regulatory requirements. The
régulation specifically states that a variance cannot be
granted unless CARB finds that all the minimum prereguisites
for any variance from the regulation are met. It is
difficult for us to imagine that any of the small refiners
could meet ali of these minimum reduireménts.

Each has had nearly six years to implement a
compliance plan, yet none has yet achieved compliance. Some
of these small refiners find themselves in their current
predicament of noncompliance solely because of economic

business decisions made to defer significant costs for
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investmeht in refinery equipment or for certification of
equivalent emission alternative diesel formuiétibns.

Surely, their current situation, based on
intentional decisioﬁs, is not beyond their_reasonable.

contrel. After careful review, we believe that the Board or

any hearing officer would find no reasonable basis upon, .

which to justify a variance from cbmpliance with the low

aromatics diesel reguiation for any of the small refiners

affected.

The net result of the proposed revisions that
you’re considering today will not be the salvation of a
diesel market pufportedly shortﬂoftfuel, but rather will be
the perpetuation in the market of an inherently inferior
fuel in terms of diesel exhaust emissioné;

If approved by the Board, these proposed revisions
will assure an increase in NOx and PM10 for the diesel
supplied by each small refiner over the level that would
otherwise have occurred if the reguiation were not revised
to accommodate‘the small refiners.

Baefore I make a transition to some data I woﬁld
like to show on the slides —— and it’s basically a review of
detail which I believe you’ve been given —-- I would like to
comment on the previous testimony with regard to the cost of
preduction for the majors and for the small refiners.

- The 6 cent number that you’ve been provided ‘is a
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staff number. We’re not familiar with the details behind
that, but fromlour company’s position, wé,wquld argue that
our number is substantially higher than that, and have
provided staff with that position in many meetings over the
bourée of the ;ast VEAr oY more.

In addition, the 7.5 cent number that has been
given as a represenﬁation for cost of production for the
small refiner, it’s not clear to us Whét that is based ﬁpon.
If it’s based on investment and.modifying the facilities
that they have, it’s quite likely that the'coét would be
much lower if they chose a route of using a certification.’
The cost of manufacture becomes substantially less.

So, I would, I guess, raise serious concerns over
the wvalidity of those numbers for your consideration today
without having further background on. exactly what they
represent. |

T would now like to share with you some specific
information which illustrates the point that.these pfoposed
revisions are neither justified-nor necessary to protect the
California diesel market.

| I believe you’ve been given a packet of
information. Do Board members have that informatibn?' It
has a cover page on it.

Chairwoman Schafer has a copy.

- CHAIRWCOMAN SCHAFER: I‘m sure everyone haé_a COoRpY.
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MR. WALZ: I'm ﬁot sure that the facilities here
will-allow me to -~ to get the full chart on the screen at
any one time, but we’il give it a go. | |

The first slide shows the average demand of

155,000 barrels a day for CARB diesel in the State of

California. And that is a number that was takeﬁ from the
CARB staff report dated June loth; 1994,

Below fhat, we show production capabilify in the
State for CARB diesel. These are our asseséments, but are
our assessments based on testimony giﬁen at the Octoberl
15th, 1993 hearing'ﬁhen diesel was in very short supply,
when it was essentialwfor everyone to be making maﬁimum
barrels.

We’vé shown a major and independent production
level of 215,000 barrels a day forICases A and B. Case A
represents tﬁe'condition as 1it wquld be if the rule were
left unchanged as it would be -- as it would allow the small
refiners to produce 11,100 baffels per day.

The proposed rule that had been on the books had
allowed them to go to 16,700; with the modification that was
made this week, that number’s been changed to 23,700. So,
the industry, from our viewpoint, would indicate that they
had the capability to produce almost 239,000 barréls a day
of fuel, if need be, against a demand of 155,000 barrels.

-

For that reason, we conclude that the production
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capacity of major and independent refiners is 46 percegt
greater than demand and is more than adeqﬁate to supply the
California market. |

If we could go to the next chaft, please. The
ﬁext chart éhows‘that, under current bglances -— and these
ware for the second qgarter of this yeér - ﬁhe major and
indepeﬁdents'were_producing at about 142,&00;.thé small

refiners were producing at about 21, which said we were

'prodﬁcing a total of 163. 2And that number was allowing

" inventory in the system to build as I’11l show you on a chart

here shortly.

But it élearly shoﬁs_}hat there was idle-capacity
of 73,000 barrels a day sitting unused. The Staﬁe_Clearly
has adequate capabillity to produce a very high amount of
diesel.

| '_You can also see the other:cases there, where ws
could go up to 235,000 barrels a day. That just simply

increases the capacity if you allow the independents -- or

-excuse me —— the small refiners to increase their level to

24,000 barrels a day.

From this chart, we conclude that the average

market demand is oversupplied at current production level.

‘Demonstrated CARB diesel capacity for majors and

independents far exceeds the small refiner capacity.

- aAnd, finally, that the proposed revisions are
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unnecessary to assure adequate market supply.

The next chart shows data taken from CEC‘réports

on diesel. This is information that’s gathered weekly by

the Commission, and it really shows very clearly what
haﬁpened last fall when we were in transition back in the
September timeframe —- invento;y was down at 1;4 million
barrels a day. It was what we considered to be a minimum
inventory, obviously_by the sitqation that occurred.

| But you can see, since that time, invehtory has
cleérly risen up to around 2, 2.5 million barrels sitting
there in inventory in various tanks throughout the State of
Califeornia. o

--So; we conclude'that.the average inventory in --

since the first of the year in the system has been around
2.5 million barrels.

If we go to the next chart and we hypothesize on
what might happen this fall and where those barrels might
come from, which is really a line of questicning that was
goiné on earlier this ﬁorning, as demand increases, the
industry has two alternatives t6 supply that demand. Either
(a), increase their producticn, or (b) take it from
inventory.

And for our hypothetical situation hére, we’'ve
assumed that 50 percent of that increase demand would ccme

from inventory and S50 percent of it would come from
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We’ve estimated a peak excursion demand of 180,000
barrels a day. That’s a guess on our part. You pick your

number, but it’s probably something less than 200,000. But

that’s a 25,000 barrel a day increase over what we feel the

current level is of 155,000 barrels a day.
If that peak demand rate went on for a period of

three wéeks, which we feel is tyﬁical of what goes on during

_the fall timeframe, and 50 percent of that peak demand were

pulled from inveﬁtory, that would deplete inventory by
262,000 barrels,_ﬁhich’is about 10 percent off the average
iﬁventory ih comparison with Segtember, ‘93 drawdowns when
it would héve been 37 percent of available ihventory.

| Séy in summéry,'current inventory is about 1
million barrels higher today than during the October, 93
crisis. Industry is in a much better position to handle
peak demand thréugh inventoiy drawdown this year than in

1993.

And, finally, normal inventory can easily handle

- peak demand. So, we really feel that having sprint

capacity, having barrels sitting on the sideline is .not
really an issue.
In summary, Texaco opposes the proposed revisions

to the low aromatics diesel regulation because the staff

' recommendation lacks substantial evidence to support a
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. change in the rule.

Secondly, there is no reasonable justification to
support such revisions in view of the daté I’'ve presented.

Thirdly, the revisicns.would unfairly discriminate
against those refiners which have made inVestments to comply
with the regulétion.

And, fourthly, as I startéd out the discussion
here this morning, such revisions appear to‘be in qonfliét
ﬁith the California law as it relates to CEQA review.

I will terminate by -— my presentation this
morning by simply asking one final question, and that is,

when does a rule become a rule?

It’s been six years since
the rule went into effect. Everyoné’s.had ample time to
prepare for it. We continue to go through agonizing
discussions, such as this, and we need some certainty. We
need scome surety. And with every step we take with regard
to diesel, it creates a little less confidence in what’s
going to happen on the gascoline side come 1996.

That concludes my remarks this morning, and I‘1l1l
be pleased tb answer any questions that you might care to
ask.

CHATRWOMAN SCHAFER: Thank you very much, Mr.
Walz.

(Thereupon, there ﬁas a pause in the

proceedings to allow the reporter to
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replenish her stenograph paper.)

CHATRWOMAN SCHAFER: Mr. Walz, does Texaco also
oppose .the shift of the effective date from October 1 to
January 1, 19957

MR. WALZ:. Yes, we do, because of the sitﬁation
that I répresénted up there a moﬁent ago; We feel that
betweeh thelpfoductive capability that’s out there and the
inventory, that thefe'is no valid reason for shifﬁing.

| CHAIRWOMAN SCHAFER: Thank'you.l Are there any
questions from Board members for Mr. Walz?

Mr. Calhoun.

MR. CALEOUN: Yes. Mr. Walz —-

MR. WALZ: Yes, sir.

MR. CALHOUN: -- you heard earlier that the number
of small refiners has gone down from 14 to 4. And what has
happened fo Texaco’s market share during this time peried?

MR. WALZ: With regard to what product?

MR. LAGARIAS: Diesel.

MR. CATEOUN: The diesel fuel we’re ﬁalking,about
here tcday. |

| MR. WALZ: I would -- I really don’ﬁ have a number

that I’'ve memorized. I’11 give me my gut reaction to that

.question. But I would say it’s probably about the same as

it was back in 1988.

MR. CALHOUN: Okay. My next guestion pertains to
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the statement that you made regarding the ability of the
small refiners to produce the 20 percent aromatic fuel. 2nd

you stated that this is really the -- or you suggested that

" it may be the first step; that the next step may be a

request'for variances.

MR. WALZ: That’s correct.

MR. CALHOUN: What is the factual basis for that
staﬁemént?

MR. WALZ: The factual basis for?

MR.‘CALHOUN: For the statement that you suggested
that their next step would be a request for varianées.

MR. WALZ: 1It’s basisJ:the quotes I made in my
presentation based on information gained in this very room

at a public hearing back in April, where they indicated that

things were very doubtful in their being able to comply with

the 20 percent rule.

And I‘m simply, I guess, urging the Board to sesk
out in testimony this'morning some indication as to whether
or not that indeed will happen, or all of what we’re talkin
abou£ here this morning is for naught.

MR. CALHOUN: Thank you. No further questions.

MR. LAGARIAS: Madam Chair?

CHAIRWOMAN~SCHAFER: Thank you very nmuch, Mr.
Calhoun. Mr. Lagarias?

MR. LAGARIAS: The independent oil producers
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mentioned the fact that they may achieve 20 percent aromatic
content.by.blending with 10 percent aromatic, which
apparently they purchase from other soufces.

Do you supply iO percent aromatic to the
independent oil ﬁroducers?

MR. WALZ: We do currently do so, no, sir..

MR. LAGARiAS: In your chart on the impact of
prdposéd revisioﬁs tp the CARB supply, one of your
conclusions was that the demonstrated idle capacity -for CARB
fuel by the major sources and independents.far exceeds that
of the small refiner capability. |

That’s one of your c?Pclusions.

MR. WALZ: Yés, sir.

MR. LAGARIAS: You mean that if, for.some reason,
if the independent oil- refiners disappeared, went out-of.the

market, you‘d have nc problem supplying the CARB fuel, and

you’d like to see them go away?

MR. WALZ: No, sir. .Thatlwas not the intent --

(Laughter.)

MR. WALZ: —-—- in putting that -- that was not the
intent in putting that in the presentation this morning. It
was simply to allay fears or concerns that the.Board couid
possibly have on what might happen.

We're no£ advocating that. We’re not sﬁggesting

if. We’re not campaigning for it. We’re simply trying to
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suggest that the rule --
MR. LAGARIAS: It wouldn’t be a ﬁroblem if'they.
went away. |
MR. WALZ: If there were a problem with supply;
that’s correct. N |
MR; LAGARI#S: .Wiﬁh supply. ‘Thank you.
CHAIRWOMAN SCHAFER: - Mr. Parnell? ”
.-MR..PARNELL: -Ilméy.have’misheard or not heard yoﬁ‘
correctly. It séemed to me éarly in yoﬁr testimony you said
that Texaco and other lérge refinerieé have made significant
investments in order to comply'with the.regulatioﬁ. And we
understand that. -
| ﬁﬁﬁ-you'also said ydu haven’t been able fo
recapture that, because of the concessions that have been
made to small refineries. There seemslto be contained in
that the notion that if the small refineries were not given
this concession, and they couldn’t compete, they ﬁould
disappear. That would allow you the opportunity to
significantly raise price and to recapture those costs.
Is that the notion that you wanted to convey?
MR. WALZ: ©No, sir. I’'m simply saying that, with
the capacity that has been demonstrated cut there, there is
more than adequate supply, way more than adegquate supply

needed to take care cf the market.

MR. PARNELL: I understand the supply issue, but I

PETERS SHORTHAND REPORTING CORPORATION
3336 BRADSHAW ROAD, SUITE 240, SACRAMENTO, CA 95827 / (916) 362-2345




- 10

11
12

13

14

15
16
17
18
19
20
21
22
23
24

25

80

guess I was a little confused or taken by your comment

relative to your ability to recapture yeur capitalization

costs.

MR. WALZ: I was simply making the point that

'ba31cally, they have been able to beneflt with the

-substantlal lncrease that the CARB- dlesel .has had over EPA

dlesel since the rule came 1nto effect " that -- that we have

" invested substantial money. They‘have not had to invest

‘money.

And for.every —— as I gave you the number earlier,
for every thousapd-barrels a day, thej will have eollected a
millioh dollars b?.the end of tye'year.

MR. PARNELL: Thank you.

CHAIRWCMAN SCHAFER: Ms. Edgerton?

-M5. EDGERTON: Thank you for your presentation.
It was very helpful. o

| One of the questions raised by this proposed

amendment was addressed by our Executive Officer, Mr. Boyd,
in that the experience has been that the supply needs have
not typically been satisfied with these -- for diesel in our
State, and that --

MR. WALZ: Who haven‘t?

MS. EDGERTON: Well, if I understood what he was
saying, what I was trying to understand was this unique role

of the small refiners were. And I think he said that they
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£ill a need in particular geographical areas and particﬁlar
markets in our State, which has not beeﬁ fully served or
does not appear ﬁo have the service of othef evenrlarge
refineries.

In any case, there'é been an interruption in’

supply. .And we‘re all familiar with it. You talked about

the "diesel experience."

'MR. WALZ: I’d like to comment on that.

MS. EDGERTON: And I‘d like for you to comment.

That’s my guestion.

. MR. WALZ: Texaco, at our Bakersfield facility, we

" have a very large independent, unbranded business. And,

~basically, 1if people have had their credit checked and are

willing t o comply with our -~ our safety requirements at

our truck loading rack, they can come in and generally gét

- unbranded barrels for sale just like they can at some of the

small refiners.

Now, I say generally. ©Last fall, during the
crisis, when supply was very tight, we —-— and we were
hustling; huffing, and puffing to get our facilities in
operation to the deadline, we were short on barrels
initially. But subsequent to that, we’ve opened the rack to
unbranded distributors and supply many of the same people
that will appear before ydu today no doubt.

S0, we do supply into that market.
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MS. EDGERTON: Alsoc, one of the comments -- thank
you. ©One of the comments that you made about the staff’s
figures with respect to the comparison of the cost to the

large refiners versus the small refiners —- the & cents

" versus 7.5 cents, I‘m troubled by your comment that your
"figures did not substantiate'-— or are not consistent with

‘what the:stéff found.

'MR. WALZ: No doubt that’s an industry average, I

would think. And there will be fluctuation from refiner to

refiner.
MS. EDGERTON: - Uh~huh. I just wanted to give you

an opportunity to talk'sdme more if you wanted to tell me

what you thought -- what do'youlthink is the cdfrect

comparison?

MR. WALZ: Well, I can’t speak for what the
industry is. I can only speak from Texaco’s perspective.’
And I'd be glad to share that with you in private. But we
feel it’s of a confidential nature.

MS. EDGERTON: I appreciate that.

MR. WALZ: Other than to say that it is higher
than the 6 cents.

MS. EDGERTON: Thank you.

CHAIRWOMAN SCHAFER: Are there other questions
from Board members for Mr. Walz at this time?

If not, thank you very much.
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MR. BOYD: Madam Chair, might I make a comment or

two while Mr. Walz is here?

CHAIRWOMAN SCHAFER: All right.
. MR. BOYD: Although his attendance is not totally

necessary. I wanted, just for the record, I ihink, since

 the staff is giving away so many emission benefits here, I

~wanted to point out that the staff has not wavered on the

aromatic requirement of 20 percent or its effective date.
We feel very strongly about. And that was pivotal
decision in our decision to make the rest of the

recommendation we’ve made today.. So, I just want to

' underscore that and any implications that may have for the

future.

‘The other point I wanted to make is perhaps for
the benefit of the large number of Board members who weren’t
here in 1988 when this rule was put into effect. .My
recollection is that the staff recommended that this rule go
into effect January 1st of 1993; that was the 1988 proposal.

But at the Board meeting, the oil companies asked.
for a delay till October of 1993. I dom’t recall a
discussion, certainly by the o0il companies, of the adverse
air quality impacts of granting such a delay. 2and I don‘t
recall myself or the staff challenging on any great basis of
an adverse air quality impact, the rationale for the

eventual granting of that delay.
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So, I think the issue cuts both ways, or the sword
cuts both ways, or what have you. But the staff tries to
walk the straight and narrow and weave this narrow path
between ambient air gquality and economic equity.

And it cuts both ways.

'CHAIRWOMAN SCHAFER: Thank you very much, Mr.

‘Mr. Waiz, did yﬁu have anything further?

'MR. WALZ: I have no comment. -

CHAIRWOMAN SCHAFER: All right. Thank you very
much for.your testimony this morning.

I would now like to take a break for the benefit
of our court reporter, and we ﬁill resume in five minutes.

Thank you very much.

(Théreupon, there was a brief recess taken.)

CHAIRWOMAN SCHAFER: By my célculation, we have
taken about a half an hour per witness on average. 2and if

we do that, we’re going to be here till six o’clock. I'm

going to lose Board members and probably witnesses, and we

may have a quorum problem.

So, I'm going to have to ask witnesses to please
try to limit your presentation to 10 minutes. That will
give us some time to ask guestions. BAnd concentrate on
those aspects of your testimony that area different from

what has previously been presented to the Board in terms of
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illuminating our understanding of the effect of the proposed

regulation.

Also} I would like to'move‘people around from the

original order in which you may have signed up. I‘m not

sure what exactly that order is, but just so that we can get

representation in as fair a way as.pdssible. I'd like to
 invite the représentatives ffom Kern Oil-to come to the
- podium now, starting with Mr. Eveland, and Mr. Jeffries, Mr.
'Blackbu:n, and Mr. Tomerlin, as I undérstand, are

- representing Kern and/or independent marketers.

I'd like you to make your presentétion as a unit,
as a panel, even though-we arén:t able to empanei you in thé
seating arrangements here. | |

I'd like for the Board to hear your téstimony and
then ask guestions of each of you when you’re all fiﬁished.

MR.:EVELAND: Madam Chairwoman and members of the
Board, my name is Tom Eveland. 1I’m Vice President of
Government Affairs of Kern 0il and Refining Company. I’11
try to be brief, because Kern’s position was stated in
comments which were faxed to you on Wednesday .

CHAIRWOMAN SCHAFER: Thank you, sir.

MR. EVELAND: I first want to acknowledge and
commend the open—-door policy that your staff has maintained.
I don’t remember exactly how many.meetings we have had with

your staff, but -- on this one issue, but it’s been more
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than a few. And it’s refreshing to have an agency that
genuinély wants to know and consider our unigue |
circumstances and doesn’t treat us small businesses the same

as a huge international corporation.

Just one side point. I recall a workshop a year

‘ago, where some of the ﬁajors, possibly_including Mr. Walz,
{forecasting:that-there'd-be no shorﬁage in October of 793.

'So, I'm not sure he and his colleagues are the best

forecasters in the world on diesel shortages.

I believe Kern to be unique amoﬁg California
fefineré; in that our largest product from a revenue
standpoint is diesei fuel. We also produce gasoline and
othér products, but-diesél fuel is our biggest révenue
generator by a.large margin.

And Kern is located in the heart of.California’s
most dynamic agridultural and trucking area, and diesel fuel
is what we’re all about.

Thié rule impacts Xern to a larger degree than
probably any other refiner. Xern’s had to build a new
diesel hydrotreater unit and a sulfur recovery unit from
scratch to comply with just the CARB and EPA‘s sulfur
limits. So, we have spent money. These units were not
free. And the statement that we’ve been taking a free ride
is just inaccurate.

Kern’s working on a formula now to be certified to
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meet the 20 percent aromatics limit by October 1lst. The
cost per gallon will exceed the average cost that the large
refiners have spent to make their 10 peréent equivalent
formula fuel.

And YOur staff has reviewed our actual cost

figures to build and operate the new equipment that we have

on line and our estimated cost to make the 20 percent

- certified aromatic fuel.

With our increased capital and operating cost,
it’s essential for our éﬁrﬁival that we run the refinérylas
efficiently as possible. We’re now making nearly the volume
which we;re liﬁited to by a CA%? executive order, which is
called a suspension volume. This:limit’s-7826 pbarrels a
day.

Since we don’t have hydrocracking capacity; our
percent of diesel yield is pretty well fixed byrthe type of
crudes that we run. Although Kern can make at least the
7800 barrels a day and probably more, there is a minimum
production rate below which Kern will have to reduce crude
runs and pfoduction of other products as well as diesel.
And that minimum diesel production rate is 7,000 barrels a
day. B

Once we’re curtailed below that amount, our
ability to make any profit or even recover the cost of

operation, diminishes rapidly.
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Let me repeaﬁ that. Our minimun diesel production
rate is 7,000 barrels a day. If we go below that, we’re not
able to run our total refinery and recover the cost of
running it. TIt's very much an issue'of incrementa; cost;

the larger the amount, the lower the increment. And it’s

-exXtremely sensitive to that,.

Kern does not sell at rétéil. It sup?lies'its
diesel primarily to indepeﬁagnt marketers and direct to
consumers, such as farmers, fleet operators, and truck
stops, a tbtal of over 70 customers._ Some of cur diesel is._
sold through independents to municipal bus companies and
other public agencies. Our gasoline éﬁd diesel is also used
by emergency Services-in our area. I'm talking about
ambulances, fire trucks, and the sort.

If Kern is limited to diesel production below
7,000 barrels a day; wé wiil have to curtail sales of diesel
to our independent marketers and direct users and gasoline
to those customers and the major oils who lift gasoline at
our refinery.

Mére likely, we’ll be put out of business. 1If the
Board chooses not to amend the regulaticen at all, we’d be
left with a diesel limit of only 3595 barrels a day, which
would make continued operation impossible.

We can’t run the refinery at half capacity. Even

if it would run, we couldn’t even recover even our fixed
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costs. And either way, we’d be dead.

As Mr. Moyer of Western Independent Refiners
Association mentioned, the small refiners are not asking for
an inqrease.in our collective diesel market share over
historical levels. We produced at leave 27, 000 and some
estlmates up to 33,000 barrels a day in 1988, and we’re not
asklng for any more than that historical level. |

In our own Southern San Joaquin Valley area, the

"reductlon of the small refiner diesel market is dramatic.

As we’ve shared with your staff, in 1983, small refiners
held 83 percent of the local market, with majors and large
independents holding 17 percent;

jBy 1938, the large refiners” share had increased
from that 17 to 26 percent. And we estimate that at this
time, small refiners —-- which are Kern and Witco =-- market
42 percent of the motor vehicle diesel, with Texaco the
other 58 percent. |

.If the staff’s recently revised proposal is
adopted, Texaco’e share would -jump to 64 percent of the
local market and assume -- that’s assuming that we stay in
business, which is not necessarily a good assumptioq.

Even if our limit is 7,000 that we need, Texaco
would pick up to 60 percent of the local market. That’s up
from 26 percent in 1988. |

And, so, I would differ from Mr. Wall’s on that
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point of saying that their market share is about the same.

- I think, at least in our marketing area, 60 percent or 64

percent is a whole lot more than 26 percent.
Any additional market growth, then, beyond what it
is in 1995, when these limits go into effect, would go to

Texaco, because Kern and Witco would be forever limited to

‘what you set today.

and I use the word "forever guardedly," as Mr.
Lagarias said. I mean, anybody'could come back and ask for
additional changes. But we believe that this 'is the time to

make these decisions, before this thing is implemented.

V_Although Kern directly employs only about a

" hundred people in the Bakersfield area, the fact that we’re

operating keeps several hundred more people employed

- supplying goods and services to our company, doing

engineering, consulting, and construction for us and

‘marketing our product.

The Office of Economic Research of California
Commerce Department has determined that refineries in Kern
Ccocunty have job multiplier of 6.36, meaning that our plant.
keeps 636 people employed locally, not 100. And Kern’s
employees are relatively, well-paid skilled workers who
contribute more to the economy than their mere numbers would
indicate.

They might be able to get another job if Kern went

PETERS SEORTHAND REPORTING CORPORATION
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T 1 down, but probably not as good a job, and whole local

2 economy would suffer.

3 | Also, since health care is currently on éveryone*s
4 mind, Kern provides its employees with an excellent health
5 care package and retirement benefits, ﬁhich prbbably would

: 6 | not be available elsewhere in the jobrﬁarket.'

3 The staff's-recently revised proposal -- this is
8 the oné‘that was announced this_morning - wquid limit our

9 CARB 20 percent fuel to 6400 barreléra déy. And that’s

10 according to the staff’s'esﬁimate. This is obviously better
11 thaﬁ what was in the June 10th, which was only 5500, and a
12 thle.lot better than 3595 if the rule’s not changed.

13 ‘ 'nlt’s not what-we need to remain viable, however.
14 | We must remain viable to address reformulated gasoline here
is pretty soon. The staff proposes eséentially to limit our

16 capacity utilization to the 1991~92 industry average of 90
17 | percent, while our larger competitors can operate at ldO

18 percent or even more. As Mr. Lagarias said, when you design
19 something, you hope -- and if you have good people -- to be
20 able to achieve that design.

21 We agree with thé staff proposal except for that.
22 If the 90 percent utilization factor were removed, we could
23 produce 7,000 barrels of diesel and utilize our full-rated
24 | refinerv capacity.

25 We then would have a chance of remaining
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profitabie. And I say a chance. We’re not guaranteed any
profits. And this is going into our reformulatedrgasoline
project, where it’s extremely critical. And this is what
we’'re reguesting —— the revised staff proposal.withouf the
19§1—92 utilization factor of 90 pércenﬁ.. And we certainly
think 90 percent is low. We think that it’s appropriate to
allow us utilization of our fuli'capacity. We’ve talked 95
percént; I think that.we’re in'a critical area here. It
doesn’t sound like a few percenﬁ -- like very many percent?
but it’s very critical to our operation.

So, that conqludes my remarks. I’ll be open to

- any questions.

CHATRWOMAN SCHAFER: T had a question to start

-~ with.

What is.the current preduction at Kern?

MR. EVELAND: We’re running pretty close to what
the staff set as our maximum level while this rule is
suspended, which is 7800 barrels a day of diesel, 7826.

CHAIRWOMAN SCHAFER: What percent of that is your
capécity? That represents what percent of your capacity?

MR. EVELAND: That’s running basically full.
That’s basically what we can make.

CHAIRWOMAN SCHAFER: Okay. Thanks very much. Mr.
Lagarias?

MR. LAGARIAS: You indicated that the —-— we’re
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going to be limiting vou to 90 percent, if this regulation
is adoption, utilization; whereas, the larger industries can
run at 100 percent utilization or greater. But that 90
percent figure was given in exchange for allowing to go to a
20 percent aromatic fuel. |

You can certainly go to a hundred percen£

utilization or greater if you meet the 10 percent aromatic

or reformulated fuelﬁ There’s no limiﬁations on utilization

for Complying fuel.

You’re correct in that. If we were capable of

‘making the 10 percent or a 10 percent equivalent formula, we

would have no limit on'ouf production. But the. small
refiners -- and in our operation, it was a tremendous
capital project,'the largest capital project we’ve ever gone
after to desulfurize and remove the sulfur, which is now
used in agricultu;e in our sulfur recovery piaﬁt. And we
looked at the capital requirements for going lower to a 10

percent aromatic. A2and it just is not feasible for our size

of operation.

MR. LAGARIAS: We recognize that, and that’s why
the allowance was made for the 20 percent aromatic
production. But, as for sulfur, that’s a naticnal issue.

If anybody’s going to stay in business in the diesel fuel in
the country, they have to desulfurize. And that affected

everyone equally.
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MR. EVELAND: That'’s correct.

MR. LAGARIAé: Thank you.

CHAIRWOMAN SCHAFER: Yes. SuperﬁisorwBiibray.
SUPERVISOR BILBRAY: A question of staff. In the

cost of production estimates, the difference between the 6

:fqr large at 10 and the 7.5 for independents at the 20, how

“much does this gap between the 90 and the 100 percent

contribute to the increased cost:of production for the

- independents?

MR. SIMEROTH: Supervisor Bilbray, we tried to
look at that, and what they would do with the barrels’ that

they potentially could produce that would not be allowed

'under the — not be allowed under the staff’s mecdified

proposal. 7.5 cents does not include that édditional cost.
We figuredithe lost wvalue for those barrels would add
somewhere around another .4 of a cent to the cost. But,
égain, that gets into a lot of assumptions of what market
can they find for the los£ barrels, what’s their
transportation cost to reaéh those markets. It gets fairly
soft. And the 7.5 is a weighted average for the three
refineries.

SUPERVISOR BILBRAY: We’re talking about
Bakersfield and L.2., right?

MR. SIMEROTH: Bakersfield and L.A., that’s

correct.
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SUPERVISOR BILBRAY: And Bakersfield might be able
to access out of State, but L.A.’s not exactly the most
perfectly sited location for exporting to Arizonaland'
Nevada.

MR. SIMERbTH:' Arizona and Southern Nevada are
supplied via'pipeliﬁe from the Los Angeles area. -

SUPERVISOR BILBRAY: Okay.
| MR. SIMEROTH: Certaiﬁly, Bakersfield, any market.
they.would have to reach would have to be reached via truck.

SUPERVISOR BILBRAY: Those numbers really are
pretty, yoﬁ know, impressing or "depressing," depending on
where you’re coming ffom. And I just want to make sure
that, when we look at that cap, as we said before, how clcse
to maxzimum capacity you can generate has a direct
relationship to your unit cost. And you’re saying if’s
about four-tenths? _ |

MR. SiMEROTH: Qur rough estimate is .4 of a cent.

SUPERVISOR BILBRAY: Now, you say that wasn’t
included in here.. So, it’s .4 of a cent above what? The
7.5.

MR. SIMEROTH: That is correct, Supervisor
Bilbray.

SUPERVISOR BILBRAY: It‘s interesting you didn’t

consider that into the formula.

MR. SIMEROTH: It would round up to probably 8

PETERS SHORTHAND REPORTING CORPORATION
3336 BRADSEAW ROAD, SUTTE 240, SACRAMENTO, CA 95827 / (916) 362-2345




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96
cents instead of the 7.5.
SUPERVISOR BILBRA?: Thank you.
CHATRWOMAN SCHAFER: Mrf Eveland, can Kern produce

20 percent aromatic fuel in the fall?

MR. EVELAND: We have a project undergoing, which

we plan to have one or more 20 percent - fuel certified prior

“to_Ocﬁober 1st.

CHAIRWOMAN SCHAFER: Okay. Does your certainty, I

presume, increase if we move the effective date to January

1?
MR. EVELAND: It would.
CIHATRWOMAN SCHAFER: It wouldn’‘t affect 20
percent. .Staff just corrected my -- strike the.quéstion.

MR.'EVELAND: We have a very tight schedule, and
we were relYing on Southwest Research Institute, which had
innumerable problems even making a reference fuel, which
took monthé longer than they had indicated that it would.

Cértainly, rolling that date back would give us

some breathing room. But I'm not here to ask for additional

“time at this point.

CHAIRWOMAN SCHAFER: I understand.

Are there any other questions Mr. Eveland at this
point? -If you’d like to take a seat close to the podium,
I'm going to let all the Kern witnesses testify, and there.

may be some back and forth questions.
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MR. EVELAND: These are customers of ours and, et
cetera. They’re not Kern employees.
CHAIRWOMAN SCHAFER: Okay. Very good.
Mr. Jeffries, if you’d like to go first, that’s
okay with ué, |
| MR. MARCHBANKS: My name is Pat Marchbanks, and
I’m one of Kérn’s -

CHAIRWOMAN SCHAFER: Mr. Marchbanks with Bruce’s

Truck Stops.

MR. MARCHBANRS: Correct.

CHAIRWOMAN SCHAFER: Certainly, you may go first.

MR. MARCHBANKS: Thank you. Good morning,
Chairwoman Schafer, thank you for letting us speak. My ﬁéme
is Pat Marchbanks, and I‘'m from BRakersfield, California.
And I'm an iﬁdependent truck stop operator. I’'m here today

to talk with you all about 20 percent aromatic diesel

-production and. limits.

I'm here also advocating the position of the
Western Independent Refiners Association, and the small
refinefies, and Kern. They are my fuel partners. This
issue is britical to them, to me, my employees, their
families, my customers, and my community.

The staff has recommended a modified proposal from
the current regulations. I personally commend them. I urge

you, the Board, to adopt the position outlined by the
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Western Independent Refiners Association and Kern in regards
to the utilization factors, somewhere between 95 percent an&
a hundred.

In fairness to all parties concerned in this
request, it’s reasonable. There’s no price advantage to me.

This does not take away any barrels from the major oil

companies. Rather, it lets'people'like me continue to

purchase my barrels in the independent refining sector.

My business has suffered enough already because of
the aromatic issue. Interstate trucking companies are

increasing purchases cut of State of diesel fuel, and

“they’re limiting purchases in q§lifornia. Please —-— and I

eay again, pléase} dec not further damage my business.

Be fair. Please adopt the utilization factors
somewhere between 95 and 100 percent. I‘m here today to try
and throw in the human factor. I don’t any mofe prepared
statements, but hearing some of the discussions and the
questions today, I would like to see if I could take a few
more minutes just to answer Ms. Edgerton’s questions about
customers.

In my rural truck stops, we supply rural school
buses. There’s school systems with-;bo children, and they
don’t have big tankage, and they’re not supplied by majors.
They deal at our locations. We‘re set up for emergency

services with the fire department and the National Forest
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Serﬁice. We’ve had big fires down in Kerﬁ County lately.
My locations are open 24 hours. Those are sources for
emergency services.

I am an independent. We do a lot of agriculture,
not.big farming, small farmers. We take care'of'emergency

needs, human error. They’ve ordered possibly from the

Texaco refinery but, for whatever reason, someone forgot to

-put-fuel in their tank, so they ran out. 

They can come to the independent side of the
market and take care of needs. That’s probably only 15
percent of some of the big agricultural needs.

But I’m here to be part of that market. We have

jobs. . If Kern Refinery, who’s my fuel partner, goes out

of business in Bakersfield and our home town, those 100 jobs

'would be lost. As for the Texaco demonstration of the

slides, it appears that that production need could be met
with those slides. But what about those 100 jobs? You

talked earlier about the California economy. Those hundread

- jobs aren’'t going to be replaced by anybody else.

Another refinery just turns up a little bit of
production and so we -— we’re spiraling again.

So, anyway, I’'m going to repeat myself and urge
you to support this position. And if I can answer any
questions, I‘d be more than happy to.

CHAIRWOMAN SCHAFER: Thank you very much, Mr.
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Marchbanks. Do the Board members have questions for thié'
witness? .

Yes, Dr. Bostoen.

DR. BOSTON: Two guestions. Number one, you say
that your business was decreased because of the arématic
fuel rule and indicated thét out-of-state truckers are not
buying from you? | |

| MR. MARCHBANKS: Correct. There are two markets
in the retail truck stop business. There’s the intrastate
business, which is trucking companies ﬁhat take care of --
and there’s the interstate business.

The interstate trucking companies.are limiting
fuel purchases to 50 Qéllons in California. They are
topping off in border states. The gallonage, retail
gallonage from truck stops in California is -- the sales are
diminiéhing. We have been talking with the State Board of
Equalization on the taxation issue of this, trying to put
issues before them that we‘ve got to do something, because
inferior fuel is purchased out of state and burned in our
State. |

DR. BOSTON: ©So, they can get all the way into
California and back out without refueling? |

MR. MARCHBANKS: 1In the last 100 years, trucking

has gone from three miles to the gallon to seven miles.

- They have aluminum engines. They’ve made them tighter, and
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their performance on the engine level is greater. Trucks

are lighter. They use aluminum -- their tanks are
enlarging. So, yes, they can now take 350 gallons at the
border and go a thousand miles, '

| DR. BOSTON: Those were'éome of our other
regulations that did it to you. -

SUPERVISOR BILBRAY: And £ha_t's a lot of illusion
that got in there. There’s perceptions tha£ California fuel
causes problems, where éur studies show just the opposite.
The midwest is a'major problem that the cost here in
California is so terrible, where you say Utah with some of
the most expensive fuel in the country -- but there is a lot
of propaganda out there about buying fuel in California.

MR. MARCHBANKS: It’s strictly a price iésue, not
anything about filters or any of that kind of --

SUPERVISOR BILBRAY: Well, there’s a whole lot of
propaganda that came out of the private industry about our
fuel in California, which has hurt the fuel industry here
that wasn’t based on reality.

I understand, if you would look at our'price
surveys, you’ll see that California’s not the highest in the
country.

SUPERVISOR RIORDAN: Madam Chairman, if I might.

CHAIRWOMAN SCHAFER: Supervisor Riordan?

SUPERVISOR RICRDAN: And I don’t mean to do this
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to Dr. Boston, to interrupt, but the gentleman is right in

what he’s saying. And it isn’t probably the best of

~ discussions here. We ought to really think about it in -

another hearing.
But representing some of those areas that sit
along the State lime, I can tell you what’s happening.  And

they’re enticing them with some pretty fancy enticements to

- buy and load up those trucks just before they c:dss into

California.-lAnd it’s an interesting issué that really
should, I think, at some point in ﬁime be discussed by this
Board and by the staff. |

CHAIRWOMAN SCHAFER: Thank you very much,
Supervisor Riocrdan. ' Dr. Boston, did you have a set of
questions?

- DR. BOSTON: I had one other quick guestion of

" this witness.

You mentioned that if the refinery, Kern Refinery,
was to go down, thatfit would ?ut you out of‘business.
Couldn’t you buy it from Texaco? They said they had plenty
of supply there.

MR. MARCHBANKS: If I said that, I was in error.
I1f they close down, their jobs -— I think I could =-- the
product would be available, according to the statistics in
the gallonage and what’s in storage, that product probably

is and would be available to me to purchase.
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1 I don’t know about the fairmess of it. Currently,

2 there are branded and unbranded rack prices in Bakersfield

3 for Texaco. And iﬁ the past year or two,'there have heen

4 significant swings in that.

51 - Sometimes those gaﬁes have been closed and locked.
-6 If Kern went ocut of businesé, I-doﬁft know how long I could .
7 survive if those gates;were‘lockéd to independents on the

8 |- unbranded side, you know. Itfs hap§ened. You'know, there

9 have been price spreads bétween branded and unbranded in the
10 Bakérsfield market: |

11 ‘. : Yeg, tﬁe product is.there. I‘really believe the

12 gallbn numbers are there. But_gon’t be deceived by their

13 availability and the fairness in the distribution of those
14 gallons.

15 | DR. BOSTON: Thank you.

16 | CHATRWOMAN SCHAFER: Thank you very much, Mr.

17 Marchbanks. I would like to assure Supervisor Riordan-that
i8 thé issue that she is concerned about is one that I alsc
19 share concerns about. And we’ve done some investigatioﬁs
20 with the Board of Equalization concerning the sales and

21 trends. And it is not thé full picture, but it’s

22 interesting to understand your personal experience down in
23 Bakersfield with your company. And I agree it’s a question
24 for ancther day, because there’s a lot more out there that

25 we probably do want to look at.
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SUPERVISOR RICRDAN: Thank you.
_ CHAIRWOMAN SCHAFER: Thank you very much.
Mr. Jeffries?

MR. JEFFRIES: Good morning. My name is Wayne

. Jeffries, President of Jeffries Brothers Petroleum

Distributing.
We distribute mainly in the Kern County area. 80

percent of our customers are farmers and agricultural

“related. The other 20 percent are car lot fuels. As he

related ﬁo-you, emergency vehicles, fire trucks, school
busgs, et cetera.

We’ve been in business since 1946. We now employ
27 employees, and our current demand for diesel fuel for our
customers is approximately 15,600,000 gallons a month -~ I
méaﬁ, excuse me, a year. It’d be nice.

(Laughter.)

MR. JEFFRIES: A year,.

_SUPERVISOR BILBRAY: You wish, right?

MR. JEFFRIES: Sorry about that. Our source for
diesel is unbranded Texaco, which we have no signed contract
with, and Kern 0il & Refinery. Over 30 percent of our
diesel we purchase from Kerm 0il. Our company relies on
Kern’s diesel for continued operation.

Many times Texaco has honored, quote, "branded"

distributors with no supply for us unbranded distributors.
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Without Kern 0il, we would be out of supply to facilitate
the crucial needs of farmers. l

We desperateiy need the supplies from Kern 0il.
If Rern 0il Refinéry is not allowed to increase its output
or ceases to operate, that leaves Texaco alone to supply our
area. n

Let me define compeﬁition; .It'is the efforts of
two or mbre parties acting independently to secure the
buainess of a third party by the offer of'the most favorable
terms to that party, being us and our éustomers.

The definition of a monopoly is the exclusive
control by one company of service or product.

Speaking on behalf of one of our customers, Mr.
Jim Bretol (phonetic), who you’ve all previously heard
testimony from, he could not attend this meeting, because he
is right in the middle of harvesting sugar beets. 2And time
is of the essence to the harvest.

Without diesel fuel, his crops would rot in the
fields in a matter of days. Also, his produce could not go
to mérket because of the trﬁck transportation needed to get
the produce to market without diesel fuel.

He and I”agree that what Kern 0il Refinery and

what the other independent refiners are asking is not

. unreasonable, but necessary for continuatiocn of business and

secure jobs for all industry related to the farming
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operations and others.
Without competition of refineries, the price would

make farm products in California noncompetitive in the

industry. A rule is an established standard, guide, or
rregulatien} There comes a p01nt where rules must stop and
people'and thelr survival begln.r If you want to keep

-Callfornla competltlve 1n bu51ness for all of.us, please

con51der thlS proposal as a nece551ty to the survival and
future of this great State. |
| Thank yeu} |

CHATRWOMAN SCHAFER: Thank you, Mr. Jeffries. Are
there questions for Mr. Jeffries from the Board members? -
Okay. Not at this time. Thank you very much.

| Mr. Blackburn? Mr. Vernon Blackburn.

MR.»SLACKBURN: Good morning.

CHAIRWOMAN-SCHAFER: Good morning.

MR. BLACKBURN: My name is Vernom Blackburn. 1I1I'm
here today to explain my support for the small refinery.
proposal to increase the ameunt of diesel fuel-they can sell
eubjeet to the 20 percent aromaﬁic nydrocarbon content
limit.

I’ve farmed continuously in the southern end of
the San Joaquin Valley near Arvin since 1946. 1 directly
farm about 320 acres of potatoes and carrots. I'm also the

managing partner of a potato shed that processes about 800

J
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acres of‘potétoes per year. I also own and operate a small
pétroleum jobbership in Arvin since 1969.

My jqbbership buys unbrandéd fuels to supply its
farm and businéss customers. We have over 300 farm, ranch,
and businesé customers. This'mix_of business.gives me a

chance to look at both sides of.the_sﬁpgly.and-théruser when -

- it comes to fuel.

| - The way the proposed rﬁlé_is Qritteﬁ;now,iKern Oii
&;Refinery woﬁld be forced to Se&erely curtail their_
pfbdﬁction of diesel, which would also reduce other
products. TQ:lose RKern’s supply'of diesel and even
gasoline, either parfially or cgﬁpletely, would be |
devéstating_to the scuthern end of Sén'Jdaquin valley.

Petroleum jobbers in this area ssem to be
vulnerable to problems in supply which, in turn, seems to
lead to sﬁpply (sic) -- the supply of fuel; especially with’
time. | | -

When the war in the Middle East.brdke out in early
august of 1990, the supply of fuel was extremely tight. On
August the 2nd, Texaco refinery in Bakersfield completely,
cut off my ability to buy gasoline. On August the 3rd,
Texaco cut me back on my diesel to 60 percent of what T had
purchased in June of 1990.

When red diesel became available on January the

1st, 1994, only Kern 0il had it available. Texaco not only
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didn’t have it available, when they finally did have it

. available, they initially only allowed sales to.branded

Texaco jobbers.

During all three of these episodes, Kern 0Oil

con51stently had fuel avallable and at ‘a oompetltlve price.

‘The same can t be sald of. Texaco.

My pOlnt to all thlS is that in my. experience,

conly Kern Oll seemed to care about. me as ‘a customer.' It

also p01nts out that unforeseen events can eaSLly cause

supply and price problems
Texaco has proven all too often in the past that

the unbranded purchaser.is the first one they cut off when

‘there is a problem. And we all know there are plenty of

problems that can’t be helped.

Wwhat can be helped is a diesel-supply situation in
the southern San Joaquin Valley, since there are only two
major sources of fuel in thlS area, Texaco and Kern 0il, it
is vital that Kern 0il be allowed to produce more diesel.
only they seem to be able to take care of me, the unbranded
purchaser. |

Thank you.

CHAIRWOMAN SCHAFER: Thank you very much, Mr.
Blackburn. Do any of the Board members have questions for
Mr. Blackburn at this time?

Thank YOu very much for coming up today.
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And Mr. Toméflin, are you here?
MR. TOMERLIN: Thank you, Madam Chairman, and
Board members,'and staff. I’il be very briof in my.
oomments; I'm really hav;ng a long day already. A lot of

the'thihgs,I intended to say;has;been'sald and I won’t

frepeat them. . -

My name is Jim Tomerlln and I work for Cox

Petroleum and Transportatlon ‘We're located in Bakersfleld

.We are a famlly business. We’re a family trucklng company -

We have 100 employee$.  We have 34 trucks.

In relationship‘to the small refiners, we do
businesé with all fou: of them._ And the majoritylof our
bosiness is done with Kern 0Oil, because they’ze located also’
in Bakersfield. | |

Not only are we a customer, as the other gentlemen
have spoken, but we’re*probably a large cuotomer. We use

approximately 60,000 gallons of fuel each month. And last

'year, we did experience some problems of getting it locally.

But we had the ability to truck it im. So, we can get fuel.
The hard part was paying for it, not getting it. 'Tho other
side of that coin is Kern 0il is one of our customefs.

of those 34 trucks and 80 drivers, 14 of those
trucks are employed hauling crude oil; And that’s out\from
the production site, the tanks that YOu'ﬁe seen in the San

Joaquin Valley, picking that up in our trucks and delivering
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it to their facility for processing.
And. lf this rule goes lnto effect, as it’s bheen
proposed, and a worst-case scenaric that Kern oil does

close, that’s going to mean 10 to 14 trucks, 25 to 30

drlvers are g01ng too be unemployed. And'it also means it

may have more effect than that because most of those trucks
~— one. truck a new truck costs about $180 000 to put 1t

1nto service. And most every one of those trucks has some

_:ffinanCing still owed to them. So, you’ve heard a lot about
utlllzatlon. We’re no different We have to use themn,

~ every one, . and hope to make enough proflt to pay for all of_

them.‘ _

And I Fjust want.to say,-if'we have to shut down 10
.of them, that may mean that we’d have to shut them all down.
And I want to thank-?ou for your time.

CHAIRWOMAN SCHAFER: Thank you very much, Mr.
Tomerlin. Do Board members have questions for Mr. Tomerlin?

| Do Board memnbers have questions for any of the

witnesses from the Kern/Texaco/Bakersfield area at this
point in time?

I want to thank you very much. I‘ve had an
cpportunity to visit both the Tenaco refinery and to

J

Bakersfield, and appreciate the trip that you all made up

‘here today, even though I have learned a little bit about

your business, it’s very interesting to appreciate how many

¢
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different facets there are and how complex this industry is.
o I’d now like to recognize, if he is here, Mr.
Jamee Richey of ARCO. Good morning. -

MR. RICHEY: Good morning. -And I’ll also be

'.brief., My name is Jim Rlchey, and I'm the Env1ronmental,
: Health and. Safety Manager for ARCO Products Company in Los.

: Angeles.f And. I m here to offer my comments on the proposed

ts

'-regulatlons belng con81dered the' amendments to those

'regulatlons._.

ARCO belleves that the regulations, as originally

written, have been more than fair to the small refiners,

‘because they allow them until Qgtober the lst'of_thia year

to reduce the:aromatic'levels in their motor vehicle fuels,

and then permit them to meet a 20 percent aromatics level
rather than a 10 percent level.

And, as previousl? stated, a lot of refiners,
including ARCO, have-inﬁested millions of dollars —-- ARCO
over $70 million in.equipment to produce diesel fuel
containing 10 percent aromatics or its equivalent.
Actually, we produce equivalent diesel. We don’t produce 10
percent.

We therefore support the ARB’s reaffirmaticn of
the October the lst compliance date for the small refiners
to produce 20 percent aromatics.content diesel fuel.

We’re pleased to see what had been most
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dlstreSSlng about the proposed amendments that were offered
on June the 10th, Wthh was the coupllng of an increase in
the exempt volume of 20 percent aromatlcs diesel w1th a

limit on the total dlstlllate productlon, we're pleased that

:that’s been dropped 1n thlS modlfled proposal Whlch we were

jflnformed of thls week

We belleve that prOVlSlon represented a potentlal

dprecedent settlng lnterference lnto the free worklngs of the

marketplace, whlch could have been used by the ARB in the
future as a pretext to regulate the volumetrlcs of other
refined'products, such as CARB Phase 2 gasoline. So, we’re
glad that that’s —--— that proposal is not the one ‘that’s
belng recommended

However, ARCO is greatly concerned about and
opposes the proposed amendments which would allow small
refiﬁers'tedincrease the exempt volume of 20 percent
a:omatice fuel, which they are permitted to produee above
that stated in the ARB’s current regulations, which are on
the bhooks. |

Not only is the Becard proposing to inerease their
exempt volume above the 65 percent of total distillate,
which is specified in the regulation, the staff’s modified
proposal, in effect, increases it to over 100 percent. And
the arithmetic is simple; because the regulation, as

written, limits these small refiners, in aggregate, to about
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11,000 barrels per day of 20 percent aromatic diesel
preduction.

The first proposal would have increased that close
to 17,000 barrels per day, and the proposal that.we’re
conSLderlng today is to lncrease that to over . —— to about*
_24 OOO barrels per day. So,‘we re gOLng from 11 to 24._

| Approv1ng elther of these proposals would be going
in'thehﬁrong.dlrectlon if the aim 1s_to clean up the air.
In fashionihg'the small refiner provisionsrto this rule, the

ARB stated in its final statement of reasons for that rule

‘that it had, dquote, "sought to limit emissions from small

refiner diesel fuel to the extent feasible. These limits
included imposing.a.sigﬁificanﬁ cap on smeli refiner diesel
fuel subject to the less stringent 20 percent etandard."
Endlquote.

The proposals being considered today obviously go

contrary to limiting these emissions. As this Board has

_acknowledged, when it originally passed this rule and has

subsequently reaffirmed as part of the stipulated judgment
in a suit brought by ARCO lest year -— and I’1ll guote again.
nprimary consideration in the modification of its
regulations ie to be given to the mendate to attain and
maintain ambient air guality by achieving the maximum degree

of emission reduction possible from mobile sources.! End

quote.

PETERS SHORTHAND REPORTING CORPORATION
3336 BRADSHAW ROAD, SUITE 240, SACRAMENTO, CA 95827 / (916) 362:2345




S

- 10

i1

i2

13 ]

14

15

16

17

18

19

20

21

22

23

24

25

114
amending the rules to permit more higher polluting

20 percent aromatics diesel fuel to be marketed at the

erpense at 10 percent equivalent aromatics diesel‘is.in

~clear contradiction of that stipulation

Wlth regard to the. proposal delaylng the

'1mp031tlon of the exempt volume llmlts untll January 1st,
'.1995 thlS proposal would allow the small reflners to

: produce dlesel volumes s1gn1f1cantly above thelr current

productlon for three additional months

‘ We belleve this delay is wholly unjustified. The

reason cited in the staff report is the concern over

potentlal shortages that mlght occur durlng the high demand

'perlod of October “And I won't reiterate what has been said

previously, but we concur that that should not be a problem,
including the fact that the guantity that’s being talked
about represents only about 6 to 7 percent of the total
Californla diesel supply; and should pose no major supply
obstacles, especially if the ARB acts now to reject this

proposal, allowing industry to know well in advance and

.properl? plan.

So, in SUmMmAary, then, I‘11 make three major
points. | .

_One, while ARCO supports the ARB’s affirmation of
the October the 1st, 1994,‘lmplementation of the 20 percent

aromatics diesel rule for small refiners, we strongly oppose
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the option which would allow small refiners to increase
prbduction of higher polluting 20 percent aromatics content
diesel above the exempt volumes currently specified in the

rule.

Two, we also-qppose,delaying the implementation of

 existing exempt volume limits for mdtorlvéhicle'dieSel fuels

‘until January the ist, 1995, for Small:refiners.

"~ And, three, £here‘has béen"nb'compelling reason
given for amending the regulation. Further, the changes

proposed have nothing to do with improving air guality.

aAnd, in fact, in the staff’s words, in their June 10th
- document, quote, twould comstitute a significant adverse

envircnmental impact.!

Therefore, we believe that this Board should
reject these'amepdments.

And a final point I would add relative to our
concern that this will not be the last time this year that
the ARB will be asked to address the small rgfiner diesel -
issue, we are ébncerned.that these refiners may not be aﬁle
to meet the. 20 percenfwstandard by October the 1st or by

January the 1lst. And the gquestion is, will they be

- approaching the Board indirectly through an administrative

process requesting variances from meeting the 20 percent

rule?

We’ve both been down this road before, and we
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believe now-is the time for the Board to determine whether
you can expect these refiners to be able to comply with the
20 percent standard. And we think the appropriate forum for

that discussion is today before the Board members and not in

-an administrative hearing. ' . ' -

So, we appiaud ﬁhe'faét that you are doing-ﬁhat as
théy éomé fbrward. So7that‘copcludesﬁmy'remarks,fand I
would'Weléomé”your questions or'coﬁméﬁts. | | .

CHAIRWOMAN SCHAFER: Are there any questibns fbr
Mr; Richey from the Board meﬁbe:s? | |

Mr. Calhoun. .

MR. CALHOUﬁ: Yes, Mr. Richey,’I Will ask you the
same question I asked the gentleman from Texaco. What fact ~

or information do ydu have to suggest that the small

- refiners won’t be able to meet the compliance date?

MR. RICHEY: Not facts. It’s the same comments
that were made earlier relative to the workshop that was
held earlier in the year, and the quotes that were made from
that workshop, where it was stated at that time that --
their intended purpose at that time was to be abie to
acquire 10 percent fuel and blend to meet the 20‘percent
standard. And, as I stated previously, we’re not making 10
percent fuel. And, so, we don’t know whether there will be
a problem.

But what bothers us the most is the fact that,
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historically, the variance'process has not bheen held before
you. It’s been held before ah administrative hearing

officer, and you don’t necessarily get involved in

deliberating that process. So that’s -- we want to put that

_ on the table and let it be openly'aired today.

MR; CALHOUN: Thank you. .
CHAIRWOMAN SCHAFER: iAny ofhér Questions.from
Board.membefs? ._ 7 -

Ms. Edgerton?

MS; EDGERTON: I jﬁsf want to say that I agree
that ARB should not likely-change course, and I think
e&erybody here on the Board agrees. I don’t —-— I would_be
verf surprised if anybodf didn’t agree wholeheartedly with
that.

Before us today, though, is a regulation which was

adopted before many of us joined this Board. And it isn’t

as if we’re coming into establish the whole diesel program.

MR. RICHEY: Right.

Ms. EDGERTCN: We‘re coming in, being asked to
correct What has been presented as a technical error'by the
staff with respect to what the volume was -- what volume was
appropriate in 1988. So, that’s a little bit -- I mean,
that puts the context of it differently. We’re not -- I
don‘t have before me, even if we wanted to change the whole

program, that’s not even before us.
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J 1 So, I just hasten tb_emphasizé that in terms of

2 .this proceeding. But I did wantnto éay fhat I am very

3  sympathetic with your concerns. And I know the stability of
4. the program is vital, and I will.égree that the -- and I'm

5 _Sure everyone else here does ~— that our primary

6 | consideration is to reduce emissions:
7 ) _._And I_ﬁhink that/waé,the-priméry consideration in
8| 1988, -

9 o MR. RICHEY: Right.

10 ‘ MS. EDGERTON: And'that-éontinues as the broad
11 overlay of the program.
12 | ' ~ MR. RICHEY: Right. If I could respond just

13 | briefly.

14 | MS. EDGERTON: 1I’d love to hear it.
15 MR. RICHEY: It is true this was debated in 1988.
16 | And I would —— I wasn’t there. I wasn’t at those hearings

17 then, but I would suppose the concept of setting the

18 exemption‘volumesfequivalent to capacity to produce versus
‘19 historical ability to produce was debated, I would expect,
20 'vefy hotly back then. |

21 And I quoted the word; that the Board ﬁeighed

22 those things and decided to set a cap. And, as Mr. Lagarias
23 has said previously, that they didn’t cap their -- and even
24 today, they’re not -- what they’re proposing -- they’re noﬁ

25 capping their ability to make diesel fuel. They’re capping
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their ability to be exempted from making complying lO
percent aromatic diesel fuel. But they étill have the
capacity'to produce a hundred percent or more of total
distillate if.they fall back to the 10.percent aﬁomatic
stanaard. | N |

And that was what was weighed back then,. and we

‘ think_that:should continue to be Veryrmﬁch debated if you’re

reopening that today.

- MS. EDGERTON:. Thank you.
‘CHAIRWOMAN SCHAFER: Any other questions for Mr.
Riéhey? if not, thank you very mﬁch for ydur appearance
this morning. ‘. -
MR. RICHEY: Okay. Thank you.-
” CHAIRWOMAN SCHAFER: I‘d like now to call on Mr.
Stan Holm of Mobil. |
MR. HOLM: Good mdrning. I am Stan Holm with'
Mobil 0il Corporation. Thank vou for this opﬁortunity to

address the Board on the proposed diesel fuel amendments.

Since you already have detailed written comments

' stating our opposition and concerns with the amendments, and

since most of my points have already been raised, 1’1l be

‘very brief and use this time just to briefly summarize why

Mobil believes thé amendments are not necessary and why they
are unfair to larger refineries, and why they should not be

adopted.
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~As you know; the net effect of-the two proposed
amendments would be to increase the small refiner exempt
volumes. ‘The increase would be substantial, more than
doubling the current exempt volume ;imits, if T understand
the recent changés torthé amendhents correbtly.

' our prime concern with the amendments is-théﬁ ﬁhey
would furthef increase the coﬁsiderable économic advantage
extended to small refiners by the regulations. Since CARB
diesel cdntinues to be valued in the marketplace abbve EPA
diesel, thé.ihcrease iﬁ the allowable production of a less

stringent 20 percent aromatics diesel by the small refiners

-would'proﬁide them with a large_economic windfall.

This windfall would come at the expense of air
quality and would be unfair to refiners that are required ﬁo
produce'cleaner diesel.

We see no justification for such a drastic action
at this point in time. The rationale for the proposed
amendments, as put forth in the June 10th staff report, in
our opinion, is eﬁtremely weak. The rationale for the
exempt volume increase that would apply in the fourth
quarter of 1594 is to prevent a disruption of diesel supply
during the typically high demand harvest season.

The rationale for the other amendments that would
permanently increase the exempt volume increase beginning

January 1st, 1995, is that it was intended, when the diesel
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reguiatione were first adopted back in 1988, that the small
refiners. be allowed to produce exempt diesel at their
historical motor vehlcle diesel productlon volumes

1 Apparently, this intent is not quite satisfied by
the cutrent exempt volume limits. However, we at Mobil get
the feellng that the real motivation behlnd both of the
amendments is to increase the supply of CARB dlesel to
reduce the chances of a supply shortage or dlsruptlon
similar to what occurred last fall when the regulations
first became effective. | |

| While this.concern for a shortage may deserve
consideration, we believe it to-be unfounded. There simply
ie no evidence of an'impending'ehertage-this fall or in the
foreseeable feture. I Won’t’repeat the reasone for that.-
We agree with the reasons stated by other testifiers.“

Aﬁd let me address the premise that tﬁe current
emall refiner exempt volume is somewhat less than their
historicel diesel production levels and, therefore, the
exempt volume limits should be increased. |

This was known at the time when the regulatioﬁs

were first adopted. When adopting the regulations, the

Board had to balance concerns —— about their concerns about

the financial impact of the regulations on the small
refiners with the need to maintain fairness to the larger

refiners and the need to preserve the air quality benefits
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of the'regulations.

To achieve this balance, exempt volume limits were
established. Nothing has really changed since then. There
is no reason at this point in time to incréaée tﬁe economic
advantage afforded small refiners at the ex?ense‘of the
énvirohment and the largéf réfiners.

In conclusion, Mobil urges the Board not to adopt_

the proposed amendments on the ground that'they would'.

unfairly increase the economic advantagé‘extendéd to small
rgfiners, further cOmpromise.the air quality benefits of the
requlation, and are not justified farﬁ the supply

If the Board wishes to relax the requlations to
protect against the possibility of a diésel fuel shortage,
you should do so in a manner that is fair and equitable for
all refiners. Y

That concludes my remarks. Thanks again for your
time;

CHAIRWOMAN SCHAFER: Thank you, Mr. Holm. How
muéh CARB diesel does Mobil market here in California?

MR. HOLM: Right now, we‘do not market any CARB
diesel. We have not produced CARB diesel. However, we do
have some efforts underway to quality an alternative diesel
blend. It looks optimistic that we’re going to be

successful. I can’t guarantee we’re going to be successful
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in doing that, but it looks optimistic right now. And if we

“are successful, we should be in a position to produce some

this fall. ,
CHAIRWOMAN SCHAFER: 'HQW much diesel was produced

by Mobil for the California market'prior to the effective

date of the CARB diesel rule? Roughly.

MR. HOIM: I‘m. just going to have to go by, you

Xnow, some general-khowledge. ‘Mobil is not a large producer

of diesel fuelﬂ' In fact, if ydu think_A— we'’re considered a

major refiner. But if you think about Mobil in terms of

diesel, we’re really a small refiner.

and that’s why we insist that we have a level
playing field here. We’reﬁlooking at the same Sifuaﬁion as
the small fefiners in terﬁs of what we’re going to have to
spend.and what the market éon&itions are for us to get into
that-diesel market. |

To more directly answer your question,.itlwas - I
doﬁ?t know, six to ten thpusand barrels a day.

CﬁAIRWOMAN SCHAFER: So, when we switched over to
the CAﬁB diesel, the mafket here lost that capacity, in
effect.

| MR. HOLM: Our total diesel production probably
hasn’t changed much. We’ve continued to produce EPA qualityr
diesel.

CHAIRWOMAN SCHAFER: BRut it’s not marketed here in
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MR. HOLM: Right.
CHAIRWOMAN SCHAFER: Okay. Thank ybu very much.

Are there any questions from Board members for Mr.

Holm?
'If_not, thank YOu;very“much:for your appéafance
today. | o
| .I’d‘like next to récogﬁiéé ﬁr; 32l Jessel of

‘Chevron.

MR. JESSEL: Thank you, Madam Chairman ~-
Cﬁairﬁoman And mempbers of the Board, especially I want to
welcome the neﬁ members of fheugoard to a diesel.issue.

CHAIRWOMAN ‘SCHAFER: We avoided it as long as
possible. | |

(Laughter;)

MR. JESSEL: The Chairwoman alluded to the amount
of time it takes, and I think you’re getting a taste of that
now. | |

I represent Chévron U.S.A. Procducts Company. I'm
in the strategic planning business evaluation section, and I
want to express our object to the proposals that have been
placed before you today.

The propcsed changes would allow what we consider
to be an ineguitable and unintended situation to continue, a

situation that is affecting the marketplace today and in a
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way that is hurting the ability of refiners, such as

Chevron, refiners who have invested substantially and in

good faith to recoup those investments.

The proposed changes continue an alarming trend

,beguh last fall, a trend that leaves Chévrdn wondering how

committed the ARB is to their rules and how much of this

trend will spill over.latér'into-the Phase 2 gasoline rules

where réquired invesﬁments-aregan order of magnitude‘higher.
S I'd liké to review this trend of what we consider
inappropriaﬁe market interference with you.
A- on Octdber_lSth, 1983, as a_numﬁer of the Board
members here will remember and probably never forget a
héaring that lasted. until 16;30'p;m., the Board relaxéd thé
lower arbmatics diesel rule to allow low cost, high
emissions, high sulfur diesel fuel to be sold to,off;rdad
users for a period of 45 days and used subsequently by end
users for 120 days in direct competition with true low
aromatics diesel fuel or fee paid variance fuel.

This action came even after if it had been clearly
demonsﬁrated that the mérket-system was working to bfing to
an end the unfortunate situation we had last October. On
February 14th, 1994, the Executive Officer, without public
input, summarily relaxed the rule and allowed this high
sulfur fuel to be used by end users until supplies were

completely exhausted.
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" Continuing the trend, on February 7, 1994, the

Executivelofficer granted Tosco a variance from the low

aromatics rule that allowed encrmous volumes of lower cost

envlronmentally 1nferlor fuel to reach the market with scant
'justlflcatlon and w1thout the compensatlng varlance ‘fee that

_Chevron and others had to pay as a condltlon of all: other

variances granted to date

| Thls,'as you know, resulted in lltlgatlon-that
unfortunately, never had a chance to be heard in court let
alone be resolved there But I hope the fact that this’
matter'was litigated_conveyed the Board our deepest, deepest
concern.. —_
| We consider these foregoing actions to have been
an invasion into territory that a regulatory agency shonld,
in fairness, stay out of. Once a rnle;is enacted; it ought
to stay intact.

As we have argued over and over in this country,
tradltlon has 1t that when the government requires prlvate
lndustry to invest for the publlc good, government shoulders
very little, if any, of the burden for recovering those
costs. This is unlike many other countries where government
shares in the cost through:incentives, such as tax breaks.

While we have become used to this.form of buck
passing, we may never get used to government interference in

the only mechanism we have to recover investment costs, the
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open market.

In requiring industry to recover the costs of

.government mandates on its own, government takes an implicit

vow not to interfere with the only availeble”mechaﬁism. To

be certain, we do mnot ask that~eurrinvestment retﬁrn‘be

‘guaranteed. 'We‘only ask_forra-fair'opportuﬁity to tfy to

-recover those costs

The ARB actlons I ]ust mentloned are examples of
just the sort'off interferenee we find grossly unfalr to_

those of us who have made good faith investments in response

to demands from the public.

We do not think lt ls_too much for us to ask the

- government to stick to its rules.and'resist the temptatlon

to ﬁanipulate the market through selective relaxations of.
the rules.

Now, letfe talk about‘the_latest aﬁtempt to .
ﬁanipulate the market, and that’s today’s subjecﬁl

As you heard; on October 20th, 1993, yoﬁr staff_—;
and I’'m reading here -- I‘m going to pause fer a second.
You really haven’t Heard very much about thie, and I'm a
little bit surprised. So, I‘m going to go into a iittle bit
of detail about.the eistory behind this'perticuler problem
thet‘we are really deeply disturbed about.

On August 20th, 1993 -- this is prior to the

October 1, 1993, compliance date -~- your staff, without
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public input, issued executive orders that suspended ARB’s

low sulfur rule for three California small refiners, and

.they’re'the three refiners, excluding Witco, that are in

attendance here today.

fAs you’ve heard, this automatically'exempted those

suspension volumes from the low aromatics rule; in effect,

' allowing lower cost; higher emissions, low sulfur diesel

fuel.to coﬁpete'direétly_with higher‘cdst, lower emissiohs,
low aromatics diesel fuel. - |

Let me'digresé for a second. Your staff is
justifying today’s proposéi_in.large part upon the Board’s
intent. Chevron has sympathy with actions that will rectify
a situation whére,the intent of the Board is not.being.=
fulfilled.

But the Board’s intent must be crystal clear and
the policies derived from.this intent must be applied
unifdrmly.

In the August 20th, 1993 ARB letters that
initially granted exemptions to the small refiners, the
Executive Officer said that the Board intended that the
amount of nonéomplyiﬁg diesel fuel allowed to be sold under
a suspension'-—,l need to add that wbuld allow that
suspension volume to be completely -- sold completely
independent of any requirementgof'the aramatics rulé,”did

not have to meet any tenets of the aromatics rule

PETERS SHORTHAND REPORTING CORPORATICN
3336 BRADSHAW ROAD, SUTTE 240, SACRAMENTO, CA. 95827 / (916) 362-2345




ST

10
11
12

13

14

15

16

17

18

19
20
21
22
23
24

25

129
~

whatsoever; that that amount allowed to be sold under
suspensicn should be limited to historical production. It

makes sense.

So, the reflners could not increase market share

“at the expense of the env1ronment or of thelr nonexempted

competltlon

However, in subsequent letters to the small

' refiners, one dated October Bth,.the Executlve Offlcer.

.japparently in response to objections from the small

refiners, dramatically inereased the suspension volumes to
the fuli capaeity'of.the_desulfurization units installed
regardless of historical production rates and regardless of_‘
how.much‘diesel was:nistorieally sold- inh the vehicular
market. |

Then, on November 1lst, the Executive Officer made
it possible for small refiners to take full‘adnantage of
this dramatic increase by allowing them to purchase
intermediate feedstocks to fill out the-desulfurization
equipment. Thus, the small refiners were in no way limited

in production if they were allowed to sell this fuel into

" the low aromatics market in direct competition with

refiners, such as ocurselves, who made fully complying 10
percent aromatics fuel or had variances which required us to
pay a compensating fee.

They were given the opportunity toc install any
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amount of desulfurization egquipment they wanted to, use it

to its maximum capaeity, and sell the resultant lower cost,

higher emissions fuel in direct compensation to refiners,

such as Chevron making complying'low aromatics fuel.

. The staff report makes lt qulte clear that these

_ small reflners have been taklng full advantage of this

‘ opportunlty that we look upon as more than an exemptlon.

It 8 nothlng sort of a loophole that was abetted by your
staff.

. The staff report indicatesrthat the small refiners
were prodtcingfas much as 32,000 barrels per‘day of
suspensionlfuel‘in'dctober of Laet-year. And that’s just
three small refiners'—— fuily'zo percent of California
demand. ‘That‘s more than Chevron was producing at either of-
our large California refineries.

What isn‘t clear, but what's is implied is that
fuel was complying low sulfur fuel. Thus, what we may have
witnessed is the bizarre spectacle of small refiners being
given a one-year exemption from the low suffer rule, a rﬁle
that they were, in fact, in compliance with.

Certainly, the Board didn’t intend this.

The next impact of granting the suspension seems
to have been to give the small refiners more time to comply
with the low aromatics rule by a mechaniem never

contemplated by the Board.
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Did the Board intend to reward small refiners that

made low sulfur fuel with a year s delay in having to comply
with the low aromatics rule? We doubt it.

The small reflners were also allowed to sell this

: hlgher emissions, lower cost fuel well in excess of
:hlstorlcal productlon,_more than double, 3udg1ng from the
'"staff report, allow1ng them to dramatlcally 1ncrease market'

'share at the expense of air quallty and at the expense of

those reflners who made substantlal investments and, as in

‘our case, paid six cents per gallon for_the right to sell a

.very'same_low sulfur product under variance.

This could not have heen_the Board’s intent'with.

‘respect to relief for small refiners under the low aromatics

rule. I guote from the staff report, page 2, paragraph 2.
This is the staff’s gquotation of the Board’s intent.

Flrst, the Board intended to preserve the air
quality benefits ‘of the regulation by limiting the volume of
diesel fuel meeting the less stringent limits. Second, the
Board intended to prevent small refiners from expanding
production as a result of the less stringent standard and
gaining additional market share from othet refiners,
particularly those refiners producing a higher quality
cleaner burning fuel. )

A similar sentiment can be found in both the

October, 1988 technical support document and the August 22,
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1989, final statement of reasons that accompanied the

adeption of the original rule.

Now, the relief in the low aromatics rule that was

'intended for.small refiners wastver? elearly the higher
,aromatlcs 1imit, 20 percent 1nstead of 10, to‘meet'fer the
'llfe of the rule Clearly, there was no 1ntent to exempt an
-entlre year s maXLmum productlon from compllance -=But.

-that’s what the small refiners- got and apparently took full

advantage of.

' The Executlve Offlcer granted the suspen31on
volnmeé with, in effect, no volume llmltf allowed a dramatic
increase in small refiner markat share -— ‘and these are
individual‘refiners. -Small refinens did increase market
share. And you’ve heard testimony that the 14 small.
refiners that were in existence in 1988 produced a total of
so many barrels, and the proposal today would not bring you
as many of those barrels of.zd percent fuel.

But, in fact, the individual three small refiners
are asking now for that almost entire allocation of 20
percent that would have gone to the 14 small refine:s for
three. So, those individual refiners can’t stand here and
tell you they’re not increasing market shares as individual
refiners. |

The granting of the suspension volumes with, in

effect, no volume limit, allowed a dramatic increase in
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small refiﬁef marke£ share of low aromatics diesel fuel, in
effect, even though they never made a drop of it, and did .
this years after the Béard made it abundantly -- and that
was in the 1988_original adoption; fhat ﬁheir preference was
to'limii thé vblume of exempted fﬁel.".

"We think this'action was7improper and gave the

.emall refiners a windfall that the_Bbard‘did nbt'intend and
that'no_one else expected or planned for. And windfall it

was.

Recall-that at the time staff says the small
refiners were producing at nearly their maximum capacity,

i.e. last October, prices were the highest in recent

‘history. This -action has had a significant effect on the

market,'repreSenting yet another major iﬁtrusion. And
because it éame at a time of feared shortages, indicates the
inﬁent to manipulate.

Téday, your staff is proposing that you change the
exempt volunme limits and the low aromatics rule to confofm,
as they say, with the Board’s intent. However, the staff
report does not even begin to explain ﬁhat was wrong with
the original 65 percent rule, which had already bgen
increased from S5 percent in the.1988 pfoposed rule,
presumably at the request of the small refiners.
| So, I have to echo what Mr. Richey of ARCO said.

There was debate about this very topic at the 1988
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_rﬁlemaking. and the Board made a decision. The Board

established what they thought was going to be the best thing

for small refiners at that timé to adjust what apparently

was an economic disparity and took action, and cast that in

. the rule.

And‘:efiners},sﬁch as Chevron, when we went back

,Lﬁb look at the investment, what kind of investméntuﬁefd‘make:

‘in,thié-rule, we did that after:1988. _Wé'did that in the.

early nineties.  And we made our final decision on =-- our

‘final investment in '91_and ‘92. -And this is after some of

" those small refiners had shut down. So, the market that we

had planned on had already —-- hgd already had the small
refiners —F the 14, or 11, or 10, or 9 at that time--— had -
already gone'out of the market, aﬁd we had made our
investment decision based on what we thought was going to be
the supply.

And that décision'was made Qell after 1988, and
under the light of several small refiners having already
shut down.

Well, was the 65 percent rule and -— or the 55
percent rule, whatever you want to call -it, was that -- was
that really a mistake? I guess I heard the sentiment of one
Board meﬁber, Ms. Edgerton, I believe, indicaté that it

might have been a.mistake. I haven’t heard the staff say it

- was a mistake.
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But if‘it was a mistake, you know, there’s
probably a rationale for why that mietake was made, and a
good ratlonale for how to actually rectlfy it.
| The original proposal not the modlfled proposal

available today, dldn’t_do a very good job of‘that.‘ It was

-.appeared (SlC) -~ it appeared to be deSLgned to glve a

favorable outcome for these small reflners under the current_

circumstances and really defled any real explanatlon or any

‘kind of logic progre581ng frOm the 65 percent rule to what

..they were prop051ng

And it might provide the reasonable outcome for

now, but would it pIOVlde a reasonable outcome in all cases?

After all, rule changes are 1ntended to be permanent; would |

have produced a desired result in the future?

That Origihal staff proposal, I guess, as
recognized by the modified proposal comlng out, was
seriously flawed. Now, staff’s modlfled proposal dated last
Wednesday seems more rational, except the equation doesn’t
seem to work.

The new proposal would actually allow an increase
in production beyond any historical level, except for that
reached under the sulfur rule suspension. And I refer to
page 20 of the staff report -— I711 hold it up here in a
second -- which shows the chart, Figure 6, showing what the

historical production —- you don’t need to see these in

N
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detail, but you can certainly see the.very'level —— here was
the o;iginal -— this ia the original period that was cited
by the 1988 rule that the exempt volume was going to be
hased on. _ | _
And'then,‘in 1558'and through.pre—Octobex, '93, as

staff has labeled the chart there was a jump “Anduthen,

-around October 1st there was an enormous . jump as the small

reflners began to make the suspen51on volumes

Now, one could look at—the.1983 through r87
perlod, which was what was orlglnally designed by the
original rule, and say,; well, that g the hlstorlcal

production rate. I’ve heard some ratilonale to say that that

wasn t a falr productlon rate

Well then, why isn’t the 1988 through pre—October
1993_productlon rate a fair production rate for small
refiners? 'hnd that’s -- the nuﬁbers indicated by that level
was what hhe proposed option came out to be.

But today’s modifiedrproposal increases that
amount to somewhere between that and what was allowed under
suspension.

And we don’t see the rationale why.should‘there be
such an increase allowed. It doesn’t bear any resemblanoe
to any of the historical periods ohat make sense, other than
the gross productlon that occurred under suspension.

Clearly, this wviolates the Board’s original
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intent, and even staff’s intent, as stated on page 24 of the
report, it would also increase a significant adverse
environmental impact which was mentioned earlier. That’s

on page 22 of ‘the staff Teport, lf you’re following,. already

_1dent1f1ed as a consequence of the orlglnal proposal

The modlfled proposal only becomes understandable'”

‘when new lntent is 1nvented such as recognlze the ‘role

played by small reflners in the dlesel marketplace, whlch I
submit was recognlzed by the Board in ’88, when they adopted
the rule in the orlglnal exemption.

These words, to us, are the smoklng gun. that
provides the staff --— that proves that the staff’s intent
is to help‘small refiners influence the marketplace at the
expense of the environment and at the expense of complying
refiners. We mUSt cry foul.

and I heard another disturbing comment this
morning from the Executive Officer, who thought that the
atate should assure that there was an oversupply of diesel
in the State in order to make sure that there was no spot
shortage. We find those remarks rather disturbihg.
obviously, an oversupply has a great deal to do with the
price in the market and seriously limits our abiiity to
recover the investments we'made in good faith.

In addition, your staff recommends you delay the

imposition of the eXempt volume limits, whatever they turn
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out to be. This would allow the smalllrefiners_another
threé months of production at the outrageous current rate
allowed under sﬁspensidn, albeit at the 20 perhent aromatics
level. | | |

The ratlonale is once. agaln the tlme worn threat
of shdrtage, and I’m not g01ng to take you through that -

agaln, over a series of c1rcumstances whlch occurred once.

‘None of those forces seem to be at work at thlS p01nt right

now. . And I just don‘t see the ratlonale behind making a .
deciglon based on What’really is a scare tactic.

These staff:proposals, while ihappropriate in any
cqntezt( are especially so in l;ght'of_the.windfall‘that
these same émall'refinérs have received during the past 10
months. | |

We cannot'supﬁort handing'them another gift right

on the heels of the enormous gift they received

‘serendipitously last vear. And I have to echo another

sentiment that I heard from the Board, and that is when will

the requests for relief stop?

There were several in 1988. There were suspension
volumes that they were granted last yeaf, and now there’s
this. When will it ever end? How do refiners like
oufselves know how to predict Ehe marketplace if we can‘t
rely on the stability of rules?

The small refiners, because of what they were

PETERS SHORTHAND REPORTING CORPORATION
3336 BRADSHAW ROAD, SUITE 240, SACRAMENTO, CA 95827 / (916) 362-2345




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

139

allowed under suspension, should remain constrained under’
the original rule, if for no other reason than to reimburse
the'State’s air quality for the damage already done.

You might also ~- and here’s another digression --—

it might be Wdrthwhile to reflect on the US EPA’s threat
 chtainéd in the proposed California Federal Implementation
Plan to tighten the State’s NOx elsewhere if the low

. ‘aromatics diesel rules were relaxed.

This could cause'Chevron to pay once more for the

Board’s largesse toward the small refiners. And there’s one

~question you nmight pose to staff. They'vé said that the

benefit of the rule is so many .tons per day in term of NOX.

My question_would be, is that based on the original 1988

projection of exempt volume or is that based on today’s —--
or what todaY’s proposal cdntains? And does that represeﬁt
the -- does 70 tons per day really represent the credit the
State can get in terms of NOxX control under the proposed
suspension -- excuse me -- proposed exempt volume.

In summary, we see absolutely no need to further

‘ mitigate the small refiners’ economic challenges of

complying with the low aromatics diesel fuel rule, and once
again request ﬁhe Board resist that the temptation to make
one more foray into the markétplace.

We strongly urge the Board to reject all of the

staff’s proposals and leave the rule as is. 2 rejection on
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your part would be lcoked upon by‘Chevron as a signal tha£
the Board will édhere.tc its rule after all,‘and as a
reversal of this dangerdus trend of Weaknéss and overt

market manipulation so far exhibited.

Now, I'm g01ng to add somethlng I wasn’t g01ng to

‘say unless I had to.

- You've heard a lot this mornlng from very small

buSLnesses and small reflners about the problems that they

face iﬁ.thercurrent regulated envirbnment.' Chevren and the

other large refiners are no exception to that.

The small refiners and the small business people
want you to adopt the'attitude that the big guys like us
will take care of ourselves.  But anyone who’s paid the |
least amount of attention to our industry in the pas£ few
years knows that it is in the process of a major
restructuring forced, from our viewpoint, by an interaction
between government regulations and the intensel? competitive
nature of our business. |

The thousands of jobs -- literally thousands of
4jobs, just Chevron -- and I know that two of my -— two other
large refiners have, within the past several weekg,
announced restructurings that’s going to cost them thousands
of jobs each, also. Thousands of jobé. This is more than
all the small refiners employ.

Chevron is now investing about a billion dollars
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in our two West Coast refineries to make CARB gasoline. The.
price we paid to get this capital_from our cbrporate_
financiers was the sale or closure of two other refineries.
that togeﬁherremploy about 18b0 people.

The loss of this?investmenﬁ would spell disaster

~for Chevron’s entire'réfining-and markéting'unit.l Thousands

bf Cheﬁron_employees‘could'be'affeéted by the ARB’'s
disposition to smooth the mérkét.for a few vocal épecial
interests aﬁ; what we percéive, our expense.

" We hope vou think as much of Chevron people as
much as you-think of others when you qonsider_the effécts of
yéur_action today. - | -

I also took a bunch of notes-on-soﬁe'things that -
were said here earlier, and I‘d like to -- sorry I‘m taking
so much time, but I would like to rebut a coﬁple of things
that you heard. |

Let’s talk about the price differential. The
small refinefs have postulated and the staff, I guess, has
concurred that -- and I'm assuming that it would bé a
certified alternative fuel meefing the 20 percent standard
that would be a 7.5‘cent per gallon cost to the small
refiners versus 6 for the majors. I want to ?oint out one
thing right now. The market is giving us back about 4 cents
per gallon of low aromatics over low sulfur right now. So,

if that 6 is right, then somebody is really taking it in the
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and let me also comment on the difference between:

7.5 cents and 6 cents a gallon. I think in the original

technical support document in_1988, we were talking

differences between the small refiners of ‘almost four times.
I think the highest number I remeﬁbér iS'S7 cenﬁs a?galldn
for sméli refiners, and the-lbwest was méybe ll‘for large.

.That;s a very iarge différeﬁéé.if&nd'that has
shrﬁnk suddeﬁly to 1.5,:which is-qne‘Quarter of.what.the
large refiners are purported to cost.

I wonder how real that 1.5 cents a gallon really

~is. And you heard Mr. Walz from Texaco saying his costs, at

fleast_What I understood him to say, are not out of line with .|

that 7.5 cents per gallon. It sounds to me like the small
refiners are able to produce.a 20 percént alternativé at
pretty close to the same cost as majors. I don’t see any
need why they need ore incentive.

Oﬁelother thing. In the original 1988 hearing
and, as expressed in thé technical support doéument,'CARB
staff had a difficult time trying to figure oﬁt what the
historical period should be for imposing the 65 percent
rule. And one of the reasons that they chose the period
they did -— and the périod is not, coincidentaliy, the
period that preceded the adoption of the 1988 rule —— and it

was stated in .the technical support deocument that one gooed
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reason for doing that was to prevent gaming of the system.

If somebody knew that they would be able to take

‘advantage of higher production later on, then they would

have an incentive to increase that production.

Well, the staff was concerned about.that,fand‘

-‘thét’s one of the reasons'why that historical period was

‘chosen. I‘11l leave it to you to decide whether the system

is open to being gamed under today’s proposal.
I think I hit most of the other points. I'm

amazed. ©Oh, I need, if I may, confirm one'thing. The

‘modified proposal was not noticed with 45 days’ advance .

(sic). I'm assuming that there.willlbe a l5-day comment
period? I‘want_to make sure. . I haven’t heard thai -
expressedryet. The Board should understand that.
'CHAIRWOMAN SCHAFER: I usually cover that point
before we consider the staff’s resclution.
MR. JESSEL: Okay. Thank you. I guesé T711 stop

there and give'you an opportunity to ask --

CHAIRWOMAN SCHAFER: Thank you very much, Mr.

Jessel. Could you tell me us again —— I perhaps wasn’t
listening carefully enough -- what position you have with
Chevron?

MR. JESSEL: I’'m a planning consultant with the
strategic planning and business evaluation unit. I am a

fulltime employee. The '"consultant" is a misnomer.
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CHAIRWOMAN SCHAFER: Okay. Thank yoﬁ very mucﬁ.
Do any Board members have gquestions for Mr. Jessel at thié
time?
Mr. Lagarias_and then Superﬁisor Vagim,

MR. LAGARIAS: 1I’d just-liké_to hear the Executive

foiéer comment about the Octhér_Bth, 1993, letter to small

refiners?.

" MR. BOYD: Well, we’d have to dig that out and put

it in a certain context, Mr. Lagarias.

But let me just give ybu a little bit of history

"here. Let me comment that Mr. Jessel and I stood arm and ~

arm and side by side through the'disaéters of last fall,

appearing before the same legislative committees or the same

‘Legislators in their privéte quarters, trying to make our

way through this.

| And Chevron got its share of variances. Chevron
had its share of upsets and breakdowns,ras did Texaco, all
of which.contributéd to why the‘ARB‘staff gave variances to
hosts of people to keep the supply fairly up with ther-
command that we alil éaw cut there and had nothing toﬁdo with-
anything but that.

And with regard to the Tosco, the other side of

the story there is that Tosco fﬁrewent its right or its
op?ortunity or privilege to continue tc produce 20 percent

fuel far into the future. The quid pro quo on the variance
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- was that they would certify a 10 percent fuel and market it

in a short period of time. And they did just that.  So, the
breathers got a very blg return on that partlcular
lnvestment. And we got back some of the -- some of the

unfortuhate‘publlc health costs of the crisis period of

time.

 Everything done by yéuf'étaff énd by‘the Executive
Officeﬁ during this fefibd of.timé;—includiﬁé suspensions,
exténéions,.chénges in éompliéndé} was to try to get the
supply up teo match the historicalldeménd. Ana that’s the
only reason thersfor. i

Also, I think, Mr. Jessel took license with my
words today and translated them_into subscribing.to
oversupply. And I hope he doesn’t report that to his
management, because there’d just be a typical comment of
some bureaucrat in Sacramento subscfibiﬁg to oversupply.

My descriptiohs this morning ﬁere relative to the
uniqueneés of the California marketplace, the difficulties
of the transportation system to reach out and touch all
parts of the marketplace, and how —-— somehow or another --
the synergism between the large.and small refinéré in the
past has taken care of meeting those néedé.

And, -as we painfully experienced and learned from
history, that when there are deficiencies in one or the

other, the marketplace didn’t get served. And when the
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majors had these major upsets that prevented them -~ some of
them from even comlng on line in time to meet the October 1,
or really September start date, you know, we were in a world

of hurt. And 1t was very dlfflcult to £ill in some of those

“voids.

and last but not least, a lot of talk‘aboutvthe;

_1ncred1ble leadtlme people have been glven here to meet

- these regulatlons and, yet, I am personal w1tness to a

series of meetings over the past several years here in )
Sacramento between major oil companies -- particularly
Chevron -- and management of this organization, as we’ve

gotten closer and closer to the October, 93 date,

. questioning whether or not we were going to stick to our .

gquns and keep the rule in-place, indicating that they had to
know, because they had yet to make their major decision on
making the capital investment.

So, I have my oﬁn theory that the reason, you
know; we -— one of the reasons we didn’t get all the blocks
onltime last fall was perhaps some of the refiners didn’t
take advantage of all the leadtime and get a fast enough
start. And when they tried to crank them up in time for
October 1st, we found major mechanical failures occurring in
some of the facilities.

8o, I don’t like to point fingers. We have

slogged our way through this thing together, particularly --
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I had particularly publicly thanked_Chevron for the heroic
work that he had done to try to keep everything up and
running and to flooo the market during the crisis. 2and we
kind of slogged through it together.

But the time has now passed and there’s a

‘differeht v1ew..,But everythlng-we.dld -— varlances,
5exteneions, or anything else-l—w was'just to‘keep the supply

barely up w1th the demand, and to £ill the llttle voids that

were belng created all over the place, and to address the
unfortunate happenstance of havrng a regulatlon go 1nto

effect durlng a period of time, Wthh turned out to be a
very hlgh ag demand time. - |

Again, as I sald earlier, that’s our mistake. We

thought the idea of having our regulation'start at the same

~ time as the EPA regqulation was the right thing to do. That

was argued to us, aad we concurred with -it. And,
admittedly, didn’t pay attention to what time of the year
that really was.in California and pay enough attention to
the uniqueness of California vis—a-vis the whole federal
scene. |

So, all of those are factors in why we took all
the actions we took to keep the supply up with'the'very high
demahd that took place.

MR. LAGARIAS: Thank you.

MR. JESSEL: May I have a chance to say a couple
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things? I don’t want to start an argument between Mr. Boyd

and myself. I think there are --—
CHAIRWOMAN SCHAFER: Jusfé moment,lplease, the
reporter needs to change her tape.
'(Théreupon, there was-arbrief pause in the
proceedings. ) o .
  MRilJESSEL: I have no intéfést in t?ying'to
challenge Mr. Boyd here in public.'_I.égréé_we_did slog

through this thlng together, and we are very grateful for

" the way that the ARB did cooperate in a lot of the problems

that we had in startup.

| ~But I would like to say one thing, and that is, he
didn’t mention that everytiﬁe we got a variance.-- and we
got several -- we pald dearly that for thaﬁ variance in

order to make up the difference. The difference was 6 cents

'a gallon; and that has totaled so far about $9.5 million,

which is now sitting in an escrow account, which was
originally designed to mitigate the air quality damage that
would be done by Selling the noncomplying fuel.

So, when I say -~ when people say we got a

'variance and imply that it sounded like we got a break, we

don’t think we got a break. We had to pay that 6 cents a
gallon that your staff says was industry’s average cost of
production.

CEATRWOMAN SCHAFER: I believe I did hear that
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MR. JESSEL: Thank you. And I think I‘1l wind it
up there, unless there’s further gquestions. X

CHAIRWOMAN SCHAFER: Yes,.Dr. Boston.

DR.. BOSTON: :ﬂr; Jessel, does Chevron_havé a
presenqe.in‘the-San'Joaquin‘Valley? fou}vé.héard.thé
testimony eailie:;'how would Ygu.ansWér some of those supply

demands in the southern San Joaquin Valley if something did

- happen to put the small refiner_out.of business there?

MR. JESSEL: First of all, let me say that we’re
not here with the intent to put small refiners out of

business. I think the staff and the ARB can choose a

‘rational level of production that they can live with at the

20 percent aromatics rate. We’re asking that you not
increase that amount beyond some.rational number.

| So, we don’t foresee that this is going to cause a
small refiner to go ou£ of business. Even if a small !

;

refiner did go out of business -—- and, again; that’s not why
we’'re here —— the market will take cafe of it as the market
did last October. And when our units got going and other
people’s units got going and, as Mr. Boyd said, flooded the
market -- and you’re not coming upon the kind of situation
We ﬁad last October 1 -— the whole rule, and the EPA rule,
and the federal tax increases were all happening at the same

time.
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The situation just does not exist on the horizon

again. So, the market, if a refiner had to cut back, would

£i11 in. I firmly believe that. And we’re asking that you,

you know, have faith in that mechanlsm and leave it to us.

DR. BOSTON. Can ycu glve me a real qulck

,educatlon on the. dlfference ln maklng lO percent aromatic
'and 20 percent? What’s the type of lnvestment needed to get-

;‘from that stage to 10 percent needed from 20 percent

MR. JESSEL: You haVe_to answer one questlon
first. And that is, are you talking about a certified
alternative against the 10 percent standard versus 20, or a
true 10 percent versus altrue 20 percent.

DR. BOSTON: 20 percent.

MR. JESSEL: Against a true 207

DR. BOSTON: Right.

MR. JESSEL: Both would probably require

‘substantial investment in dearomatization. Now, if you

compare making a true 10 percent against a certified
alternative against a 20 percent standard, the 10 percent
would require that substantial investment for
dearomatization, but the 20 percent might not. It is

possible -- and maybe the gentleman from Kern could confirm,

-that you could take -- low sulfur fuel now at the current

aromatics level -- not change it, add cetane improving

additives, and be able to certify against the 20 percent
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standard.

That would relieve the small refiners of any need

to invest the kind of mnoney we’ve invested in

dearomatization. That would‘leavelﬁhem‘dﬁly with the
'_investment needed to desulfurizejﬂwhichfthey?ve already
'1made, and leave them oqu‘with thé'extrajcost'Qf cetane

_improver.

‘DR. BOSTON: Tha.tnk'y.ou.._'— |

CHATRWOMAN SCHAFER: 'suﬁervisor Vagim.

SUPERVISOR VAGIM: Thank'ybu, Madam Chair. Dr.
Boston had part of what my question was. |

But, in addition, what percentage is your market

share?- Because:much has been made about the unfair

advantage. Whaﬁ percentage is your market share now and
what was it before the regulation?

MR. JESSEL: That‘s a hard question to answer.

The reason is, most of our fuel is sold to third parties.
They’re mostly pecple who contract with Chevron to pick up
the fuel. Once they take ﬁhe fuel, we don’t know really who
it;s sold to, for what purpose.

We didn‘t know that before the rule; we don’t know
that now. The only way we could compare market éhare_is if
you make the assumption that what we produce 1s basically
what’s sold; That is not a good assumption, because much

diesel fuel that we produce is shipped out of state. We
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make a fair amount of low sulfur fuel at our El1 Segundo

refinery, which is exported to the Pacific Northwest where

~we have obligations to customers there, and to sﬁrrounding

states.

So, actually, knowing‘what the market share is is

a dlfflcult pr09051t10n : Sorry, I don t mean to sklrt the
‘question. I know it’s an lmportant one, but we have tried

to figure that ourselves 1nternally and - haven 't come up Wlth

a good answer. : ' : o
SUPERVISOR VAGIM: Thank you.

CHAIRWOMAN SCHAFER: Any other questions from

‘Board members for Mr. Jessel? If not, I thank you very much

for yeur testimony this morning.

Is Melissa Chapman of Unocal here? Please, come
forward.

MS. CHAPMAN: It mighﬁ.be difficult to make é
point that hasn’t been made in the last presentation. So,
if you hear a repetitive, I apologize for #hat. I1l try
and pick as weil as I can. |

My name is Melissa Chapman, and I'm a fuels
planning-engineer for Union 0il Company of Caiifornia, also
known as Unocal.

.‘ Before I comment on the proposed revisions to the
small refiners’ diesel requirements, I want to first exprese

our deep concern that CARB is considering changes to the
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eﬁisting dieselrregulation almost a year after its -
implemenﬁation date.

If adopﬁed, this action may have'significant

lmpllcatlons for the successful lmplementatlon of CARB’s

lPhase 2 .gasoline regulatlon

Callfornla reflners are: currently spendlng

hundreds of mllllons of dollars to reconflgure thelr

reflnerles in order to comply w1th the Phase 2 regulatlonr
No doubt, many_are extremely nervouglthat the Califernia
gasoline market may not allow theﬁ to recover the large
capital investments required to comply with the regulation.
o Bylconiinuing to maka_last—minﬁte revisions to
eXistinglfuel'regulations;-CARB 1s sending a clear message
to galiforﬁié refinersfthat the regulation on which they are
bésing their mﬁlti—hundred million dollar investments is
subject to changes that may endanger those inﬁestmgntsl
Concerﬁ and uncertainty increase as CARB continues
to deviate from a consisteﬁt application of the cufrent
diesel regulation. CARB must allow the diesel requlation to
work in its present form and refrain from upsetting the
California fuels market by continuing to propose revisions.
Unocal opposes both of the proposed revisicns to
the small refiners’ diesel regulations. CARB’'s proposal-to
allow small refiners to produce 20 volume percent aromatic

diesel fuel up to their exempt volume based on the period
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from 1988 to 1992 is unwarranted from an equity standpoint.
This proposal is also contrary to CARB'srstated
intent in adopting the small refiner provisions -- to_

preclude a small refiner from using the less stringent 20

_percent standard to increase its market share over that

experienced in the period:fromr1985yt0t1987,rattthé expense

| of lncreased emlSSlonS

CARB notes that throughout the staff report that
most reflners’ productlon of Callfornla -- excuse me -- that
small reflners’ production of Callfornla vehicular dlesel
fuel in the_base years of 1983 to 1987 was substantially
greater than.the industry'average of 65 percent of total
California;distillate production.

Moreover, CARB states in the staff report that,

~quote, ". . .the current volume limits for small refiners

are substahtially less than their base yvear producticn of
motor vehicle diesel fuel and may actually prevent them from
marketing diesel fuel at their historic levels.™®

It is clear from this statement and the recent

.release of proposed amendments that the staff knows the

actual volume of motor vehicle diesel fuel produced by each
sma;l refiner during the 1983 to 1987 base years. |

We have asked staff to provide the data used to
substantiate this claim; however, we were told that the

information was either confidential or not covered by the
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Public Records Act. a . ~
If the small refiners production of motor vehicle
diesel fuel is actually greater than the 65 percent industry

average, it may be appropriate to increase their exempt

~volume to more accurately reflect their 1983 to‘1987 base

'lyear préduction.

However; chaﬁgingthe'period_dn whicﬁ the_exembt-
volume is based in order to.refieét‘ézpefibd.of.oﬁerali'
higher'productibn is completely unwarranted;. The original
regqulation already addresses the potential prdblem of low
production periods during the 1983 to 1987 base years by
allowing the exempt volume to be based on the éverage of the
three higheét'annﬁal production Volumes.duriﬁg the  five year
time period.

Basing exempt volumes on a period of overall

higher production clearly allows small refiners to use the

less stringent 20 percent standard to increase their market

share with a dirtier fuel. It also fails to maintain the
fairness and eguity of the original ;ggulation relative to
the large refiners who invested large amounts of capital and
other resources to comply with the stricter standards backed
by the understanding thatfsmall refiners would not be able
to use their less stringent standards to increase their
market share over the 1983 to 1987 base period.

Previous testimony has elaborated quite a bit on
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the advantages that.the existing regulation already gives
small refihers, SO i.won’t get ihto that. But we do wanr td
say tﬁat this proposal -- if CARB adopts this proposal, it
will tilt the playing field even'dorerro the advantage_of
the small reflner by lncrea31ng thelr exempt volume llmlt.

Large Callfornla reflners have had to scrutlnlze

‘thelr 1nvestments and upgrades 1n order ensure a reasonable

return on their lnvestments, desplte the ever—changlng
myrlad of state and federal regulatloﬁe.

Small refiners should be expected to do the same.
If small refiners have made investments to upgrade their
refineries inIOrder to producergoldmes of California diesel

fuel in excess of their_production rates during the 1983 to.

1987 base years, they should have done so knowing that they

would have to produce either a 10 percent aromatic fuel or a
certified alternative formu;a beyond their exempt volume.

Small refiners’ exempt volumes should not be
increased at the expense of increased emissions.

| CARB alsc proposes to postpone the effective date

of the exempt volume limitation requirement_three months, to
January 1lst of 1995, in order to prevent'shortages of diesel-
fuel.during a peak demand period. .

Appareatly, CARB has determiﬁed that there is a

risk of supply shortages if the small refiners are held to

" their exempt volume limitations beginning October 1st of
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this year.

Again, we have requested data to substantiate this

dciaim, but have been told that it is either confidential or

not- coverad by the Publlc Records Act.

It is highly unllkely that there will be a supply

: shortage of dlesel fuel 1n the Callfornla market if the
;_three small reflners currently under suspen81on are held to.

their current exempt volumes on. October 1st of thls year

Excludlng small reflners"productlon, Callfornlaf
reflners can. produce over 200,000 barrels per day of

complying diesel fuel.  This is more than enough dlesei fuel.

to satisfy the California market even during a high demand

period. In-addition;_the October 1lst, 1994 compliance date
neither requires the additional demands of new federal low
sulfur regulations nor includes a federal fuel tax increase
as did the October 1st, 1993 compliance date.

The diesel market is not under the supply

pressures experienced in the fall of 1993 and will not be

affected by the small refiners’ October 1lst compliance date.
CARB also states in the staff report that the

extension of the exempt volume limitation effective date is

.necessary to allow time for market adjustments as

distributors and end users look for new fuel suppliers.
Distributors and end users have known since the

adoption of CARB‘s original regulation that small refiners’
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20 percent aromatic diesel production will be limited to
their historic levels beginning on October ist of 1994.

They have had more than sufficient time to make marketing

_-adjustments and secure fuel from other suppliers. An

effectlve date exten81on allow1ng an addltlonal three months

"to respond to a regulatlon that has been on the books for

‘over flve years 15 unwarranted.”

There s no need to extend the effectlve date of

'the small reflners exempt volume llmltatlons.

In summary, Unoccal opposes any rev151on to the

‘existing low-aromatlcsudlesel regulation. The.Calltornla

diesel market can.be-adequatelﬁdsupplied without ektendihg

:the effective date of.thetsmall refiners exempt volume

limitations.

Also, any move to allow a small refiner to
increase its production of 20 percent aromatic diesel and
therefore its market share, relative to the 1983 to 1887
base period, with this dirtier fuel is clearly ocutside the
intent of the original regulation. (

| It.is_also unfair to those refiners who invested
capital and other resources to fully comply with the
environmental intent of the California regulation without
the benefit of less stringeht provisions.

That’s all I have to say. I1’'m open to any

guestions.
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CHAIRWOMAN SCHAFER: Thank you very much, Ms.
Chapman. Are there any questions from Board members? ‘Mr;

Calhoun.

MR. CALHOUN: Madam Chairwoman,_I guess I’d like

,to ask the staff a questlon.

CHAIRWOMAN SCHAFER;j flease; go ahead | |

N MR CALHOUN we keep hearlng reference no the.65_r
percent volume Is the total exempt volume from all the

small reflners dlfferent from what was orlglnally adopted7

‘MR. SIMEROTH: Mr. Calhoun, the total exempt

volume depends upon the number of small reflners and their

“hlstorlc productlon rates.. So,_as the small refiners go out

of business or stop produc1ng motor vehlcle dlesel fuel, the
total exempt volume pool will go down.

MR. CALHOUN: I understand that. I guess what I
had refenence to was at the:time when the.o:iginal
regqulations were adopted, is-the total volume at that time
substantially different from what yon’re proposing today?

MR. SIMEROTH: I’m sorry. I answered the wrong

~question.

In 1988, when we adopted -— the original staff

proposal was 55 percent. At that time, at that 55 percent

' factor, we estimated tha the exempt volume would be 19,000

barrels with an unknown quantity that Powerine could be

expected to ?roduce,,because Powerine at that time was shut
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down, but was expected to come back into operation.
If you take the 19,000 and correct it to 65

percent, assume a reasonable volume production for Powerine,.

-you’d be in the neighborhood of the 25 0000 barrels a day

that you heard earller ln the testlmony from Mr. Moyer

- MR. CALHOUN S in effect the total exempt

-volume that you re suggestlng here 1sn’t substantlally
Hdlfferent from the 25 000 barrels based on the orlglnal

' regulatlon, rlght7

MR. SIMEROTH. Mr. Calhoun, that’d,be correct when
you make all the correctlons to calculate that number

MR. CALHOUN: So, then, I guess the questlon T d

ask you, Ms. Chapman, is the concern that you eXpressed -

about fairness —-- did Union 0il Company make its dedision
based on the original 28, 26,000, 25,000 barrels, or based
en a'movingvmafket,.what yvou thought the market would be?

MSV'CHAPﬂAN: well, I think, you knecw, there was a
series of decisions that were made. And each time, the
market was looked at, and who were the-players in that
market. And‘each time, we loocked at the volume that each
specific small refiner was able to make-and the market that
cach ne of those small refiners was serving.

So, I agreeror I understand that the total volume
has not changed, but if you loeked at the volume that each

small refiner is allowed to make, that has changed
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considerably. |
| MR. CALHOUN: Thank you.
CHAIRWOMAN SCHAFER: Thank you, Mr. Calhoun. Are.

there any questions from Board members for Ms. Chapman?

‘Yes,}Ms.‘Edgertog. *

'”MS;iEDGERTQN; 'I jﬁét qutéd-tqgthank'you for your

~ excellent presentation;;ﬂg  

MS. CHAPMAN:_ Théhk7§§u{-;‘?' .
-CHAIRWCMAN?SCﬁAFER: - Thank you very much.
I;d like.now to recognize CardlYn Green of
Ultramar. | |
Good afternocon. _
MS;'GREEﬁ: 'Good'afternooh,'Chairwqmén Schafer,
members of the Board. My name is Carolyn Green. I am the
Diiector of Govermment and Public Affairs for Ultramar, Inc.
Unlike‘mény of the people you’ve heard before you,
we are not a small refiner and we are not a major refiner.
We are an independent; and that puts us in a unique
position, because right now, we are the only independent
refiner in California subject to this rule, particularly the
20 percent provisions. |
You do have our written testimony in front of you.
The only item I particularly want to call to your attention

in my oral remarks is the fact that, when the exempt volumes

were determined back in 1988, the production and sales in
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i California were taken into account. | |

2| - . The proposal does not do that now. So, what you

3 really-have is the potential for a refiner who may have ben
4 exportlng some of their product ‘now - to use their entire

:-}]isl‘:Callfornla capaCLty for use ln Callfornla. )

‘e'fcé:?fﬁl.;;;;;- And then they could expand thelr capac1ty te

?T'Tﬂ'_export addltlonal amounts} Wthh could ln some 1nstances,

8.7fresult in. thelr exceedlng hlstorlcal volumes in Callfornla.
.9 And we thlnk that that lS somethlng that was unlntended in
10 | the staff’s proposal. We don’t think the staff proposal is
-11 approp£iate anyﬁay, but there is that potential.

12 “.  The other comments that I would like to make are

13 | really'tolpoint-out'that it .seems that this debate is

14 centered around keeping an industry, i.e. the small
15 | refiners, whole. | - |
16 ' But the reality that you’re talking about is that
17 you are_looking at a_vo;umerthat was produced by 13 or 14
18 refiners. And now whet'you’re being asked to do is give
- 19 three refiners that entire amount. And at least two of
20 those refiners are direct competitors of Ultramar. We aie
21 | not like a lot of the other major refiners. We do sell in
22 the independent market. And, in fact, our historical
23 | volumes are the same or smaller than the suspended volumes.
24 For example, Paramount’s suspended volume is

25 11,700 barrels a day, which is approximately the same as our
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historical prdduction.

Powerine’s suspended volume is 15,600 barrels a
day, which is larger than our‘capacity, not just our

historic'production -= our capacity. So, what you’re

.looklng at here for us in. partlcular is an opportunlty for .

?us to lose market When we're. playlng by the rules. 'Somehow,
we don t understand the equlty there, and we would llke you
ito look at that 1ssue., And we agree w1th-the other speakers‘

‘ that there is no reason for the changes that staff is

requesting.
| Thank you very mueh

CHAIRWOMAN‘SCHAFER' Thank you, Ms. Green. Are

-there any questions from Board members7

Yes, Mr. Lagarias.

MR. LAGARIAS: Ms. Green, you are pointing that
the'small refiners shrank from 13 to about 3 as a result of
their decision to go out of the diesel market.

MS. GREEN: No, they did not shrink from 13 to 3
as a result of their decision to go out of the diesel

market. They shrank from 13 to 3 as a result of other

" market issues. Diesel may have been one of them, but they

shrank because of their plants were not technically --
technologically advanced. Their operations may not have
been efficient. There are a whole host of reasons. It’s

not just the diesel issue.
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MR. LAGARIAS: Thank you. I stand corrected.
But at the same time, some of the majors also, for

whatever reasons, left the diesel market as well. 1Is this

- not correct?

MS. GREEN: That’s absolutely right. And they’re

‘fnoﬁ asking you to make adjuStments tb.takejthat_into o

MR. LAGARIAS: ‘Where do you_tﬁink_ﬁheir markei
shafe ought to go from thoée'ﬁajor oﬁes?. Do vyou thiﬁk-that
ought to be -- iflyou’re making the.p0int that the
independen£s —~,rémaining indépéndents'are asking for the
quantity we identified for indggen&ents, then the same
argumeh£ can be made that the majors shdﬁld be takeﬁ_bver,.
which they would i1f they coﬁld, that market share of the
diesel that the major —-- those major companies left. Isn’t
this not so?

MS. GREEN: They are not asking you to give them
that market share.- They’re doing what they need to do
within the context of the existing rule. And that’s the
issue herea. .

MR. LAGARIAS: \Well, it was market share that was
brought up. What do you think should be done with a market
share of those organizations tha£ no longer supply the
diesel market?

MS. GREEN: What we are saying is that the Air
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Resources Board ought to be regulating air qualitya They

- ought not teo be regulating the market. And that’s being

asked to do. You’re being asked to regulate the market,
which we think is inappropriate for this body to do that.

. An earlier speaker said that the overall fuel

market is the‘purview-of“the”Califo:nia EnergyvcemmiSSieﬁ.

T_Why not have them go there7l

'"e MR. LAGARIAS I agree that our prlmary charge is’

Tto'maintain and'improve air quallty; at the same time, we

have"to consider equity issues in doing that. And'we are in
a dilemma, and we tread very caUtiously when we loek at
anythlng that affects the marketplace.

But our prlmary concern is to 1mprove air quallty

CHAIRWOMAN SCHAFER: Are there other questions for
Ms. Green? Yes, Ms. Edgerton.

MS. EDGERTON: I just got your written comments as
I sat down this morning, and I‘ve been listening to some
other folks. Aad‘I just wanted to understand better why
Ultramar, from.what you say, since the voliume is -- why, as
a technical matter —— you just don‘t guality as a small
refiner, but -- |

MS. GREEN: No.

MS. EDGERTON: Where do you £it? I still don’t ——

MS. GREEN: Two issues. One, the technical issue

is in the way the exempt volumes are being defined. One was
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based on California production for sale in California. Now,
what it’s being based on is overall production capacity.

It’s not looking at what volumes may have been, in

fact exported out of CalifOInia. S0, you’re not looking at

t‘-the same potentlal volumes now . That'S‘the issue we”raised.

o But beyond that whether or ‘not these prov151ons

-_would advantage Ultramar,'we phllosophlcally oppose changlng _
the rules of the game ln mldstream | It sends an ominous |

-s1gnal that you an come 1n and chip away at the outs1de of

a rule untll, at some po;nt, vou have no rule and we have no
certaiuty, and everybody gets more cynical about the
pfooess.

- MS. EDGERTON:'_Ms.hGreen, you, .with your

considerable experience -- I happen to know of it, because

we’re both in the Los Angeles area and I know of your

experience — I would be very interested in your view —-
obviously, you’ve given this a lot of thought'from your
company’s point of view. Air pollution requlations, which
you were with the South Coast for some time and know that
very well, and some of the consequences of economic.burdens
on how they fall with different -- on different industrles.

Wwhat would you —-- where do you think consideration

‘of the econcmic effect on the small business should fit in

the consideration of a regulation? I‘m asking you

personally, because 1 have a lot of respect for your
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experience. You’ve been in private and public sector.

MS. GREEN: I think there are two places. One is
when the rule is adopted, it ought to take into account

cost-effectiveness of the rule and the dlfferentlal cost~

effectlveness of imposing . the same requlrements on a large

Cor a smallrbu51ness. ABecauseult may - it may, lnrfact, be

.Tdifferenﬁq-

Secondly, it'oughtfte'take'into account‘ability to
is, it may put someocne out of bu31ness. aAnd that is one of
the cons;deratlons that your Board takes into account when

adopting'a rule or regulation. It certaiﬁly was one of the

-important aspects of the South Coast’s process.

And, then, later on, when you’re looking at the

way the rule is working in fact, there may be, based on new

information, thefe may be some —-— some juetification in
making some minor adjustments, to the extent that that rule
itself is causing the concerns.

But we have here are so many factors that are
influencing what’s happening in the small refiner market,
that staff has not made a case that this rule epecifically
is the caﬁse of the woes that you’re being asked to address.

aAnd, so, I'm just not sure that there’s a real
problem that this rule is seclving.

And that’s what our -- one of the things that our

PETERS SHCRTHAND REPORTING CORPORATION
5536 BRADSHAW ROAD, SUITE 240, SACRAMENTO, CA 95827 / (916) 362-2343




\'C'.ﬁ@/ :

11
12
13
14
15
16
17
18

19

- 20

21
22

23

24

25

10,

168

testimony said; What is the problem here? What’s the real
problem that you’re attempting to solve? You’ve'heard a
number of people cite different iséuesg.becagsé it's-noﬁ
clear. |

CHAIRWOMAN SCHAFER: Are there any other questions’

;fme Board membérs for Ms: Green? ;.

Yes, Mr. parnell. = |
MR. PARNELL: Well, of the staff. If I

understand, the exempt volgme'under_the prior regulation was

nx,n 25 million barrels{ or WhateVer that number was. There

were then 14 independent ref#ners. Today, there are four.
And we’re radistributing that among thém._ 2m I
misunderstanding something here?

That seems to be a real distortion if that’s
occurring.

MR. SCHEIﬁLE: No. When the Board adopﬁed the
rule, at that time, when you pooled all the barrels préduced
by the small”refiners, and you figured out the exempt
volume, and you anticipated Powering comiﬁg back on line,

you calculated something in excess of 25,000 barrels of fuel

‘at 20 percent could be made under the regulaticn.

And that did not accrue to the industry. It
simply is the total of all the individual pieces.' So, at -
that point, the Board decided that it was willing to give up

the environmental benefits of 10 percent fuel £for that
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volume had all those refiners stayed in business and

~ preduced.

'S80, today, what we have is a situation where many

of those refiners are no longer in business; therefore, they

no longer can use their allocation. -And if we increase the

allocation'for the remaining'refinere,_we Still won’tfgo

above the level that the Board orlglnally contemplated mlght

: occur had all those stayed in place.'

- And we don’t view any actlon we're taklng here as
allocating market share or whatever. We’re trying to flgure
out what’s the right level to allow the refiners to
reascnably operate at and compete in the marketplace.

MR. PARNELL:: Thank'yoo for that. éut the effect
of, even though our eye was on environmental effect -— and
what you say‘is true with respect to environmental, the
bottom line is that the effect of what will be done iste

redistribution of that volume to three cr four, which was

;historicaily 14. BAnd then, with respect to the other

comment that was made that’s a concern to me, that this has
no -- is not addressing the issue of fuel sold in
California.

That seems -- ‘

"MR. SCHEIBLE: With respect to the‘fuel seld in

California, of the three small refiners and what they have

reported historically to the California Energy Commission is
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thet they don’t show any exports. And we’d have to go back

and verify that. But they basically, for those three

actors, it appears that almost all of the fuel that they

produced in the diesel market was sold in the Callfornla

'market and was not counted as an export.

In- terms of what the flnal market share w1ll be, I

'§think we found out‘that the suspens;on volume, for example;”-
“in a time of shortage, when -~ in October -- the Small'
refiners produoed at close to their suspension volumes.

‘Once the shortage was over in November-December, their

volumes dropped down.
| So, the fact that they have a certaln allocatlon
of 20 percent fuel doesn’t mean that they ‘will be successful
in selling that amount of fuel. It just means that, if they
are succeseful in selling fuel, they can sell that amount ——
up to that amount at 20 percent. ‘
If we restrict it at a lower level, it means that
they can sell much less then the production that they’ve

been able to achieve even hefore the rule went into effect

at 20 percent. And then they will either have to market

outside the State or find a way to produce 10 percent or 10

percent equivalent fuel.
CHAIRWOMAN SCHAFER: Supervisor Bilbray.
SUPERVISOR BILBRAY: I think we’ve got to

recognize, too, the earlier testimony, that the baselines on
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companies were artificially low because of the

economic problems. So, as we get into this situation, you

had, you know,‘youlhad a grossly depresSed economic

'situation as a baseline, and then -- which probably
A contrlbuted to some degree, either indirectly, in this whole
conflguratlon of why we end- up w1th what we’'ve got now.and

" the number of operators

So} I think thlS thlng sort of balances 1tself out

" when looked-at from the economlc pornt of view, because the

environmental may be there, but you obviously have an

artificially low baseline that we originally projected on,

because
factors

just so

related

percent

percent

this -

we_weren’t aware that'rgerelwere.certain economic
that had driven that price -- I mean those numbers
far down at that time. Thank you.

MR. LAGARIAS: Madam Chair?

MS. GREEN: I do have one'question, and rhat is
to the comments about being able to market a 20
fuel.

If a small refiner is not able to produce a 20
actual or equivalent fuel by October 1 of 94, and

+hese amendments are adopted, would they then seek a

variance for their exempt volumes now or that much higher

volume?

CHAIRWOMAN SCHAFER: I don’t believe I can answer

that question. I don’t know that the staff can project an
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answer to that question.
MS. GREEN: Well, the --
CHAIRWOMAN SCHAFER: But I can understand why you

would have it in mind. I just don’t thlnk we can. resolve

that today.

© MS. GREEN: Well, that’s‘a’real concern,'because_

'then what some of the other speakers have alluded to. 1sf
‘_exactly what winds up happenlng You have even greater
.volumes of noncompliant (sic) ‘fuel on the market, and kind

‘of in anticipation of some questions.' It is very difficult.

It is not a straight process or straight extrapolation to
produce_zorpercent fuel, especié}ly a 20 percent certified
as opposed to a 10 percent. | | |

There are'differences‘ih fuel. There are -~ it’s
almost impossible to find blendstocks, et cetera. We have
not certified a 20 percent fuel yet. We have spent probably
half a million dollars so far developing reference fuels,
and candidate fuels, and testing them, et cetera. |

So, besed on our personal experience,'it is going
to be difficult te certify a fuel. And, eo, the question of
what happens in terms of a variance and -- what you’re
really talking about —-- in terms of volumes that are out
there on the market that don’t comply with either a 10

percent or a 20 percent, is a real issue from our

perspective.
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We will not be in the market until we certify a 20
percent fuel, and because we're playing by the rules. And
we think everyohe else should, too.
| CHATRWOMAN SCHAFER: Mr. Calhoun.

MR. CALHOUN: May I ask the staff to comment on

* that? The poiht that Ms. Green made is that, in the vent

-that some of the small reflners could not meet the -

productlon date and sought a variance, would ‘the varlanoe be
limited to what is currently on the books or thls proposed
volume change?

MR. KENNY: It’s difficult to specifically respond

to the gquestion, other than to 81mply say that the small

' refiners who are not in compllance on that partlcular date

would obviously have the right to apply for a variance.

" But the resolution of that particular variance, in

terms of the -- whether it was given or any conditions

associated with it being given, would be dependent upon the
individual facts that were associated with the application.

CHAIRWOMAN SCHAFER: Ms. Edgerton?

MS. EDGERTON: This is related, actually, to the
gquestion I wanted to ask.

vou and a number of the large oil companies have
raised a concern about the precedent this would set with
respect to the stability of the reformulated gas

specifications we’ve set for 1966.
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MS. GREEN: ’96.

MS. EDGERTON: 1996. '1966 was a good year, but I
aotually do know it has passed.

Is the kind of scenario that you just painted the

© kind of thlng you're worrled about? Can you be more
-:spe01flc? I can thlnk of some thlngs that are analogs.t‘But
 what is spec1flcally --. as SpElelC -as you can be.—~ the
,tworry about what thls_—— what message thlS sends about the

: reformulated gas speCLflcatlons? Because they’ re two

different sets of regulatlons.

ﬁS. GREEN: The specific worry is that people will
do two  things; omne, just keep carping at the regulation --—
not necessarily 'at its heart, but at its arm and its leg.

And, at some point, you have a useless body that can’t

function, one.

Secondly, though, the concern is that people will

make business decisions to place the odds and not make those -

investments that they need to make because they’re gambling
on ?ou'bailing them out by relaxing something here or there
until the net effect is that you've gutted the regulatory
process.

CHAIRWOMAN SCHAFER: Thank you very much, Ms.
Green, for your presentation today.

MS. GREEN: Thank you.

CHAIRWOMAN SCHAFER: Mr. Lagarias, you had a
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question for staff?

MR. LAGARIAS: ' Yes. This question of allowing'the

- independent refiners to have market a 20 percent cap

aromatic fuel, one .of the issues is how long is that going

to go on? Is that going on,in,perpetuity'or‘whatfs the .

" story?

”.'ﬁow,_asll undérstand itfjsome of the éltefnaﬁi%e-'
fefbrmﬁlated‘diesel fuels ﬁb_meéﬁ ﬁhe‘lb-percent.limit;.
adtually.exceed'a 20 pefcent'arométic fuel'éontent; ié this
correct? Or may exceed,

MR. SIMEROTH: Mr. Lagarias, some of the
formulations do exceed. I can’t go into the details,
becéﬁse they’re asked to be asked to be held cénfidential.

MR. LAGARIAS: Well, if that’s the case, wouldn’t

it make sense to look at how the independent producers can

- make an alternative reformulated diesel fuel that may exceed

~a 20 percent content, but be in compliance with our 10

percent fuel reqgulation? Sometime in the future, could you
lock into thét so that we can sunset or eliminate this
disparity between the 20 percent aromatic content allowed
the independent procducers and the 10 peréent, or
reformulated fuel formﬁlation, that the larger producers
have to meet?

MR. VENTURINI: Mr. Lagarias, if it’s your desire

and the Board’s ultimate desire that we look at some
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P 1 appfopriate time at whether or not, in essence, e sunset
2 provision should be applied, I think we would certainly be
3 |. willing to conduet that analysis. And over the next few
4 years, the small refiners will be deallng with what they re
5 going to do to comply w1th the reform regulatlons, and we ll
6 _have much. better lnformatlon on what thelr 81tuatlon is in
'77‘ that regard as well _
S MR. LAGARIAS Thank you.
9 . CHATRWOMAN' SCHAFER: Thank you very ‘much, Mr.
10 Lagarias.
11 AS.I think is already evident, I intend to
12 continue te hear witnesees, with the hope to try to conclude
,ﬁ;' 13 |° prior to ﬁhe time.that Board membeﬁs need te depart.
14 I would like next to recognize Mr.Glenn Lingle of
15 Paramount.
16 : MR. LINGLE: Madam Chairman, ladies end gentlemen,
17 my name is Glenn Lingle. I’m president of Paramount
18 Petroleum. We also have in the audience the owner and chief
19 executive officer of Paramount Petroleem.
20 Yoe’ve asked many'people todey that’s come to this
21 podium what do you do with the corporation that you’re
22 speaking for.
23 The reason I'm here and the reason that the
24 presidents of all three of the independent refiners are

25 present is not the fact that we will have a restructuring or
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some other matter. If we cannot resolve this issue to what
we think is a‘falr and eqnltable solution,»you will not have
to worry about most of us being around to talk to you much
longer.

So' we think this is extremely important. I have

'some very competent people that work for me. But we wented

to make sure that we got the very best representatlon to the

" Board as pOSSlble to glve you our Slde of the story

I’ve heard a lot of comments. Ms. Green made some
very good p01nts I would like to address a few of them in
bullet points. - I‘m not going to get SPElelC

I think most people here should’ understand that

..when we talk about giving the independentS'a-break and

giving them this,‘giving them that, you all have -- as of
now, if we want to look at this as a monetary value, the
Board has not given the independents one thing. We're here
today asking for volume so that pleying field 1is level} and
we have a right to‘compete for the diesel market in the
State of California. |

That’'s what the bottom line comes down to.
Individually and collectively, we have spent more noney, on
an average, to get to where we are today to‘try to comply
with 20 percent aromatic equivalent diesel than the majors

have in marketing 10 percent aromatic equivalent diesel.

Therefore, we are not asking for a subsidy. We're
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not asking fdr anYthing else. We’re asking just level the
-playing field.

| Most of ladies and gentlemen do noct understand the

workings of a refinery. I’ve heard many of my counteréarts
-in the busineés5ffom_ARC0, éndtfexaco, and Chevron talk _
 about_that:£hey'ﬁéve 215;000 bérrels ofrdiesei availaglé to
~make CiRB'di9391 with1 _They-shcw‘puf‘iittle‘numbers'down_
there, pOSSible il;Odo;.possible-lé,OOO, possible 23;000.

- The other side of the édin; and if we could
‘discuss this -- we’‘re not going td'get into it, but to the
gentieman, if we had a -~ for instance, ARCO L.A. refinery
that's-in the same situation today thatrthe‘Wells'(phcnetic)
Texaco refinery’s in; is Chevron going to make 90,000
‘barrels of diesel that they say they can make, or are they.
going to get out and make that —-— taking their units and
-their refinery and converting that to 90,000 barrels of
gasoline to opt in, because ARCO couldn’t supply their
markat (Sic)?

A lot of people have a lot of capaclity, especially
majorsr. They have units tﬁat are high pressure
hydrocrackers. By doing this,'they make low aromaﬁic diesel
stqcks, and the? can éwing their barrel around dramatically
between gasoline, jet fuels, and diesel. Independents do
not have the luxury of having this type of scheme for our

refineries.
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Ms. Green of.Ultramar made the statement that they
put their money where their mouth is; that they spent up to
half a million dollars testing. We passed a half a million
dollars arhalf.a year ago in testing. We’re not only

testing, we’re developing an additive package that we think

‘is going to be revolutionary to the hydrocarbon market in
{. the United States and the world, not only the State of

UCaliﬁornia.

It not_bnly reduces Nox, CO, and the fest foit,
it reduces everything.. It iooks good. We expect,
unequivocally, to héﬁe our diesel‘certified before October
1. We’ve been working on this very diligently now for over
15 months. We have not put off and defra?ed costs or

anything else waiting to see 1f we can get in here and

"convince the staff of CARB, will you give us another free

‘ride.

I’ve been président of Paramcunt Petroléum now for
nearly eight vears. During that eight-year period, we’ve
baen out of bankruptcy two and a half —— two. During that
period of time, it started in 1989, December, in bankruptcy,
right out of bankruptcy. I started squeeziﬁg enough money
to start making the necesséry modification to our refinery
so that we could qualify for the suspension volumes that we
got in 1993-34. We spent literally millions of dollars

squeezed out of a Chapter 11 budget to comply with these

PETERS SHCRTHAND REPORTING CORPORATION
3336 BRADSHAW ROAD, SUITE 240, SACRAMENTO, CA 95827 / (916) 362-2345




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

180
things.

I wish that I ~- I have worked for majors, by the

way. .1 was a refining expert for the Kingdom of Saudi

Arabia for 12 years, built six grassroot refineries in Saudi

Arabia, the best in the world. ‘I‘know'the,major.side,V I've.

: had the purse so full you couldn't plck 1t up.-

. On the bu51ness 31de, you get much more —-— much |

- more down to earth and you run leaner and meaner. to survive. -

I wish we had the luxury -- as the gentleman from
Chevron says, "We got to restrncture. And you look at

Amoco says they’re restructuring. Texaco says they’re

restructuring. All this tells me is they got s0 many people

they can make money despite theirselves.

We’re down to 200-and—some people running a 46,000
barrel a day refinery on about
seven, eight different feedstocks. And that’s lean and
mean. |

The last point is -- I want to make here is that--
I don‘t want to take up a lot of time. Paramount Petroleum,
in 1988, in 1989, our fixed and variable costs were
approximately $3.00. That’s supposed to be confidential;
but we’re.going to put that out. Since then, we nave drove
that down dramatically, because we have asked of our’
employees to do two jobs or a job and a half. We’ve got to

survive in a market that’s bitter. They have responded by
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doing that. We haven’t put on enough people to tell you.
We’ve had to add a few in the environmental sectiom jus£ to
keep up with ﬁhe paper work.

What’s killing us is our cost is gone up 50

_ percent to maintain the same lével_of payments we must make

fo:‘process safety_management,;forfRECLAIM prdgram,gfor Rule

‘2281, for Rule CCR 2282, for Clean Air Act amended in 1990.

-I‘m'spending ~~ one-third of my budget now is not fixed or-

variable, because each Year I have to add in these other

.pieces that’s above and beydnd and put out special effort to

do it. And the only way I can do it is take that piece of

" equipment down there and run it to its maximum capability.

Wé thank the staff. They have beén'open.

We have supplied them tons of data. I‘ve heard
many people question the costs here today. If_theY’ve got
any different numbers, I‘d like to look at them, because
we’ve dug through everything we could think of.l

What I‘m telling you is they’ve worked hard and
they’ve worked diligently, and we think they’ve come up with
the best suggestion I think they can do. We thank them for
it. 2and we thank the Board for the time and energy to
listen to us. |

But I'm telling you we cannot survive if you don’t
give us the same type of deal, a right to compete, running

our equipment at a hundred percent as the majors can.
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I know the majors” making 10 percent, and we make

a 20. But I have paid more money, and more time, and more

" effort to get to this 20 percent than the majors have to get

to their 10. Level the pléying field and you’ll keep three
independent refiners.
‘Thank you very much.
CEAIRWOMAN SCHAFER: ‘Thénk you very much, Mr.
Lingle. Do Board members have questions for Mr. Lingle?
SUPERVISOR VAGIM: Madam Chair? |
CHATRWOMAN SCHAFER: Yes, Supervisor Vagim.
SUPERVISOR VAGIM: Yes. The supply seems to be

the biggest issue at this particular point. Can you speak

" to the supply, particularly"in the areas wheré there doesn’t.

seem-to be a heavy influence on the majors -- from the
majors?

MR. LINGLE: Paramount. I can’t speak for
Paramount. I can’t speak for the pthers. We find that our
supply issue goes ~-. a heavy percentage of it goes out to

customers that are going south towards San Diego into the

'farming area, down in that area, and into the Imperial

Valley. We’re about the closest thing) around. Powerine’s
over there, but they seem to have maybe a little -— and he’s
going to speak here in a minute, and he can address that.

But we see a lot of our customers coming in. And

during the last year perceived diesel crisis -— it caused a
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lot of upset. It shouldn’t have happened., But we got a lot
of customers out of the San Joaguin Valley, elso. We think
that most of our custdmers, most.all of our customers are
independents, small independents., Our credit standards and
the rest,of it, we don’t haﬁe as high as the Chevrons, end

the ARCOs, and other people. And people can come in end

rqualify to get terms with us better than they can from

majors generally.
SUPERVISOR VAGIM: Well, one of the issues,
though, that was laid out by the smaller refiners and their

folks that epoke and snpported their point of view was the

_ fact that there are areas where there’s a supply crisis.

MR. LINGLE: It is. |

SUPERVISOR VAGIM: And this is really to fili the
gap of that supply problem.

MR. LINGLE: If you’d drive through Sacramento --
I’11l say Sacramento; I haven’t driven through it that much.-
But I can take you to L.A., and I'G drive you 20 blocks.
1’11 show you four different independent suppliers. Every
one of them had their costs down from 3 to 6 cents under any
majer in town. If these four independent suppliers wvanish,
those costs on those najors -- I can’t say they‘re going to
raise them, but I know that nhey’re not there because the
independents decidedlthey'd“just be three or four cents

cheaper.
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. There’s always a.balaﬁce. And people =- I have
learned in my lifetime -— I’ve been in this business 26
years, been all over the world many times. I find if you
give people a chance, they wént to make a good return on
their investment. and it seems the better réturn thef get,
they feel like they should geﬁ a better return on the
investmeﬁt. And all of us would like to have invesﬁﬁents
that bring back every six months a return. That’s a good
return on investment. And we can’t do it, unfortﬁnately,
because wé have competitioﬁ out there that keeps us from
getting that type 6f‘return.

| . SUPERVISOR.VAGIM: Yeéﬁ, when we speak to price.
But I’m talking about supply. - 2and they*re interrelated.

MR. LINGLE: That is tﬁe same thing.

SUPERVISOR VAGIM: Okay. I know they‘re
interfelated. But fhe fact of it is, no matter what the
price is, if the fuel isn‘t available, that’s a whole
different animal.

VMR.‘LINGLE: Fuel is available. 1It’s going to be
like this gentleman farmer here today who'spoke. It doesn’t
matter any difference what anything else is —-- he’s going to
lose his crop. It’s going to rot in the field. He’s not
going to have stuff to run his tractors with.  That’s why we
had people driving ffom the middle of San Joaqﬁin and from

Frisco to Paramcunt Petroleum, which is a long drive to get
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a truckload of dieseluback last October, November.

SUPERVISOR VAGIM: One of the issues that they’re
peinting out is that they would protect that by having the
ablllty to produce ——

MR. LINGLE: (Interjecting) That'’s right. If we
wasn’t there, they wouldn’t have got the diesel.

SUPERVISOR VAGIM: Okay. But what they’re sayiné
is that, if they don’t have the ablllty to elevate that
that crisis could happen agaln _ .

MR. LINGLE: Absolutely. I agree. I khow that
the»ﬁajors -

SUPERVISOR VAGIM: Wait. Now you’re kind of
speaking for the modification, though, is what I’m-saying.
I mean, the modificétion is allowing more fuel supply.

| MR. LINGLE: That’s what I’m asking for more.

SUPERVISOR VAGIM: But you‘re an independent, and
you’re saying you want to have ah even playing field.

MR. LINGLE: It ié an even playing fieid. The
even playing field is 20 plus 10. We put the money out;
they put the money out. We put the effort ocut; they put the
effort out. _

SUPERVISOR VAGIM: So, you don’t have a problem
with the rule right'now, then. .

MR. LINGLE: ©No. What they have -- what they have

suggested, I’'ve said they’ve done very good work. I think,

PETERS SHORTHAND REPORTING CORPORATION
3336 BRADSHAW ROAD, SUTTE 240, SACRAMENTO, CA 95827 / (916) 362-2343




i

10
11
12
13
14
15
16
17
18
19
20
21
22

23

25

186
and the only fhing that I’'m asking for is we’re allowed to
make a hundred percent of our production in 20, and the
majors make a hundred percent of 10.

SUPERVISOR VAGIM: I see. 8o, you want the

independents to be in that group.:

MR. LINGLE: That’s right.
' SUPERVISOR VAGIM: I see.

MR. LINGLE: That’s level.. I’'ve spent as much

money as they have or more.

 SUPERVISOR VAGIM: Well, you make a point. Thank

you.
MR. LINGLE: Any-othez questions? Thank you very
mdch. . | | | B
CHAIRWOMAN SCHAFER: No, thank you very much, Mzr.
Lingle. |

And, finally -- well, actually, there’s two more

witnesses. Mr. Gualtieri of Powerine 0il. Are you here Mr.

- Gualtieri?

MR. GUALTIERI: Good afternocn, Madam Chairwoman;
members of the Board. I’ve been changing my preseﬁtation to
cut itrdown. I changed morning to afternoon. And I thought
I might even have tokchange'it to evening.

My name is Al Guéltieri. I'm president of
Powerine 0il Company, which operates a 49,500 barrel per day

refinery in Santa Fe Springs.
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‘The special provisions for the small refihegs in

the current regulaticn may have seemed appropriate at the

_ f£ime the regulation was adopted in 1988. But in retrospect,

these provisions would have allowed Powerine and the other
small refiners —-- would not have allowed us to remain.

competitive. It is very clear today that these provisions

did not work; since the regulation, as it is now written,

would restrict the opefation of the Powerine refinery and
make our business uneéonomicai. |

When the original regulation was adopted, no one-
herélin Sacramento on the Board, on the staff, and ce;tainly
in the refining industfy had any ideasiof ﬁhe,magnitude of
the changes that would have to be made in the refining
industry to comply with all the regulatioms affecting not
only the fuel quality, but compliance with the numerous
environmental, safety, and health regulations that have been
adopted in recent years by various agencies.

These changes have required all of us in the
industry to make very large capital investments and the
produptioﬁ costs for all of the refineries, large and small,
have increased significantly.

You‘ve already heard from the -large refining
companies that they, to remain economical, have been going
through major restructuring programs in their companies,

including significant reductions in their organizations, as
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well as closing down or selling off what, in my view, is.
some of their less efficient refining operatidns.

As & small refiner, we did not have:another
facilities to dispose of, and our organization, whi¢h has
always been very lean, we did not haﬁe‘the staff reductions
to try to reduce our opérating coété;

The one change that'all refineries, both large and

small, have experienced recently to make us more

economically viable is that all refineries today are running
at their optimal capacity utilization.

As we speak and, as you saw earlier, the refining
industry is now operating at well above a 90 percent
capacity utilizétion rate. .- These changes in the industry
have happened because of the large capital investment
requirements and the high operating costs that refiners are
faced with today.

The only way refinefs, large and small, can be
economically viable is to cperate at heir optimal capacity
utilization. ‘

The diesel fuel requlation adopted in 1988, could

‘not have anticipated these changes; and, therefore, these

changes were not given consideration when the regulation was
adopted. Powerine and other small refiners have been
meeting with the CARE staff for the past year to ask them to

consider changing the regulation to allow the small refiners
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to have an exempt volume based on each refiner’s diesel
prodﬁction capacity when it is operating at its optimal
capacity utilization rate.

To restrict Poweriné and the other.small refiners
to historical diesel'productionAin a‘périod ﬁhen-these
refineries were operating at 20 to 30 percent below their.
opﬁimal raﬁe, would_causé our refineries-to'operate
unecoﬁomically, which has the very real potential of closing
our businesses. |

At a time when California is trying to recover

from a very deep recession, the loss of these small refiners

to the economy would be signifigant. Powerine alone employs
gver 400'péople in its_refiner? bperation, piﬁs another
hunared contractor persomnnel. And the loss of fhese jobs in
Southern California would be a significant loss to the
economy .

The facility that Powerine constructed in 1993 to
produce a lower aromatic diesel fuel, contrary to what you
heard from some of the largef refiner representatives here,
required an investment of our compény of over $7 million.
our diesel fuel processing unit can only produce a 20
aromatic volume percent diesel fuel at the present time. We
are not in a position to ﬁake_more investment in our diesel
manufacturing facilities to produce a lower aromatic diesel

fuel, because all of our resources at this time are
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committed to producing reformulated gasoline to come into
compliance with process safety management} the RECLAIM
requlations in Southern California, and a lot of other

compliance projects that have to be met because of agency

rule changes in our industry.

If we cannot sell our diesel fuel in California,

we will have to reduce our production or capacity

utilization.’ We do not have the'opportunity to move our

diesel fuel into other marketplaces outside of California.
We do not have a retail marketing network, whiéh would allow
us to_séll our diesél fuel, even though it meets EPA quality
specifications, in the Surrounding states. | |

We don‘t have the qapabiiity to expoft our diesel
fuel to markets outside cof the region. Whatever diesel fuel
we manufacture will have to be sold in the California .
marketplace.

If our operation is restripted in its CARB diesel
fuel production to the volume cbntained‘in the current
regulation, the company would have to reduce its production
to the volume contained in the regulation, and the
production of the overall refinery would be significantly
affected to- the point that our operation would not longer be
economically viable.

Over the past year, we have provided the CARB

staff information on our operating costs, our capital
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investments, our capacity utilization, or historical diesel
fuel production in order to convince the staff that a
diffeient methodology for detérmining the exempt volume is
more appropriate than the provisions in the current
fegulatiOn. | _

The proposals before the Board today certainly gd

a long way toward achieving what Powerine believes is a fair

iand equitable change to the regulation; I do want the Board

to know,‘however, that these changes will.still have a
restriction effect on Powerine’s operation and cause us éome
economic penalty. We would héve liked to have seen a higher
capacity utilization factor-thgg the one that is proposed.

Recently, our salés-bf CARB diesel have averaged-
over 13,000 barrels a day during periods when the market was
not being -- the demand on the mafketplace was not being met
by the production capability of the industry. Under the
CARB prgposals today, our exempt volume will be reduced to a
very mﬁch lower volume than what our production capacity has
been durihg the past year. So, there will be an econcmic
penalty to our company.

However, Powerine does support thesé amendments,
since they are certainly an improvement‘over'the current

situation for the company, and they will afford our company

"an cpportunity to remain competitive and economically viable

as a California small refininrg company.
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The increase in volume being proposéd for the
exempt volume of diesel fuél for Powerine and the other-
small refiners does not provide us with any kind of a
competitive edge compared to the lafger refining companies.

We’re not guaranteed anyAmérket share. We’re
simply afforded:an opportunity -to coﬁpete in the California.
marketplécg, and no;ﬁing'is being‘changed as far és that
competition is concerned. - o

We,'as‘a small refinery, continue to have to deai
with the economy of scale efﬁect that occurs in our

industry. As a small :efinery, we are always investing on a

- per barrel basis, and our operating costs are much higher on-

a per barrel basis than the cos;s for the larger refining
company .

For these reasons, granting us a higher exempt
volume by‘adopting these p:oposals does not give us a

competitive edge compared to the larger refining companies.

It simply gives us an opportunity to remain competitive and

economically viable in the California marketplace.
one last point that I know has been raised by some
of the larger refirning company representatives here today,

Powerine is in a position today to produce a 20 percent

aromatic diesel fuel, and we will be producing a 20 percent

arcmatic diesel fuel on October 1, 19%4.

Thank you for the opportunity to make this
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presentation to you today.

CHATRWOMAN SCHAFER: Thank you very much, Mr.

Gualtieri.

Are there questions from Board members for Mr.

Gualtieri? If not, thank you very much for your patience in

_appearing so late in the day.

I also understand Evelyn Parker-Gibson of CIOMA is

here to make a presentation. Would you like to come forward

now?

MS. PARRER-GIBSON: Thank you very much for the
opportunity to comment on the proposed amendments to the
small refiner volume limits for protection of diesel fuel.

My name is Evelyn Gibson, and I’'m the requlatory

affairs director for the California Independent 0il

Marketers, CIOMA is probably how you’ve heard of us most

often.

CIOMA represents approximately 500 petroleum
distributors who operate throughout the State. Diesel’s an

extremely important part of their businesses. Most of them

'sell to commercial, agricultural, or governmental users of

diesel fuel.
and Mr. Jeffries, who spoke earlier today, is one

of our members. He gave you a pretty accurate picture of

what they do.

Given the importance of this product to our
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members, CIOMA has an intense concern about sufficient
supplies of diesel being available when and where they’re

needed..

To have a sufficient supply, we believe that oil

-

refiners who are currently producing diesel in the

Califdrnia market must continue to pfoduce it. Furthermore,
they must produce diesel‘iﬁ the quantities that theyfre
currently producing. without all of these suppliers
producing at the‘capacity -- at that capacity, supply.énd

distribution problems are inevitable. They may not happen

:all at once. They might not happen in the predictable way,

but they will happen periodically.

.The critical gquestion we think today that you need
to address is how concentrated do you want the diesel supply
in the California market to become?

The small refiners who are the subject of these
proposed amendments ére a key part of the supply picture.
Without their presence, our members would not be able to
sﬁpply all of théir customers’ diesel demands. Certainly,
the large and independent refiners produce a substantial and

needed gquantity of the State’s diesel supply, but small

- refiners frequently are the marketers’ only source for

diesel in some of the rural regions of the State and when
disruptions occur at the larger refineries and force a stop

in production.
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and I think what Mr. Jeffries referred to earlier
today iz a good example. During the diesel crisis, when he’
went to Texaco to get his unbranded supply, he wasn’‘t able
to‘gei it. So, he had to go to Kern and get more. ‘And as

Mr. Lingle also alluded. to, many of the San Joaquin

inde@endent marketers ended up.driving.to_Los'Angeles or all

- the way to Sacramento just to pick up fuel and.ship it back

down to the San Joaguin Valley in order to £ill the needs of
those customers.
We have only to look at the introduction of the

low aromatic diesel regulation in October, 1993, to see how

-fragile the balance between diesel supply and demand is, and

to realize how important'these-smallfrefiners are to
ensuring adéquate supply or in filling gaps between sﬁpply
and deﬁand in emergency situations.

We suppdrt the proposed amendments that will
enable these small refiners to continue making quantities of
diesel above the original limit.

CICMA is very muéh concerned that either -- that
the:proposed amendments still will, however, force small
marketers-to make production choices that will take needed
gallons out. of California and move them to other states, or
that will force them to shut down entirely.

‘Therafore, we’re urging the Califormia 2Zir

Resources Board to allow these small refiners to produce up
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to a 95 percent utilization rate, which I think is somewhere
equlvalent to that 25,000 barrels per day figure that we’ve
been talking about all day. My figures could be wrong on

that.

It is important to note that, since the adoption

of the regulations, as we’ve also talked at length about,

we’ve lost 10 small refiners here in California. And that

loss has been substantial.

Our.marketefs have relationships with many
different kinds of suppliers. BAnd when.one‘of them goes
out, itfs often some‘peried of time befofe they can develop
enother relationship with another supplier to take their
place and to get the.fuel that they need to serve their
customers on an expedient basis.

These requlations were not adopted with the intent

. of concentrating iefining to only a handful of large and

independent refiners, with a few small refiners remaining.
But that has been the inadvertent result.

California can‘t afford further concentration of
petroleum refining and continue to have an adequete balance
between supply and demand. We must acknowledge the
investmentsrthaﬁ these remaining small refiners have made to
make cleaner fuels, efforts that they have mede at great
cost and a substantial busineSs_risk} and allow them to

remain competitive by making 25,000 barrels per day or that
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95 percent utilization rate, whichever is the most
appropriate figure to cite.

l_Theie is also another issue that hasn’t réally
been discuésed very much today that will affect supply and
that we’re very much concerned about. When production of
reformulated gasoline begins, large and independent refiners
may be  forced to choose production of gasoline over

production of diesel. For large refiners in particular,

diesel production has traditionally-been a'byproduct of

gasoline production.

The refining process for diesel has become more

" .complex with the implementation of the low aromatic diesel

- regulation. And it now competes with gascline for some

refinery processes.

" AS gasoline prodﬁction élsd becdmes more complex
under the reformulated gasoline requlations, some refiners
may reduce their diesel preduction levels in order to make
the amounts of gasoline they really have to make.

This is a forced choice between -- thls forced
choice between maklng gasoline or dlesel w1ll affect the
remaining independent refiner. We also consider Tosco --
even though they’re now really sort of acting as a large

refiner, they also are an independent refiner of sorts. And

they, too, will be forced to make thigs kind of decision --.

gasoline or diesel -- which is the product they can best
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afford to make?

Since both of these independent refiners have a
retail -- have retail branded gasoline stations that they
must supply with gasoline, they will have to devote some

reflnery capaCLty == not SLgnlflcant reflnery capac1ty == to

maklng gasollne.

‘This gasoline production could come at'the 

sacrifice of diesel production. And if you remember from

October, these two independents were often the £ill-in -
factor. They were the two who would make the géllonage of

diesel that needed -- was needed to keep thelsupply and

demand bhalanced.

Without them making sufficiént supplies of diesel,
if they choose to make more gasoline because of their
refinery configuration, then you only have the small
refiners left to fill the diesel demand. And that’s a
really critical thing that you need to weigh.

This is not a stagnant regulation, just a single
thing that you‘re doing. This is one of a whole spectrum of
regulatlons that you’re doing to affect how fuel is made in
California. And it will certalnly have a blg impact on the
industry overall.

Again, we ﬁeed these small refiners who primaiily
make only distillate préducts, mosfly diesel, to remain

operational at their highest capacity to keep diesel
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supplies and pricés-stableQ

The variances that Weré issues.during the
emergency shortages‘of the last -- last fall may not work if
you don’t have the small refiners here, and if the other

refineries, who are producing both gasoline and diesel, are

‘forced to make decisions where they focus more .on gasoline

rather than gasoline and diesel production at the same time.

Undoubtedly, the first comment orﬁquestion —-— and
we’ve heard it ad nauseam today —- is the fairness issue and
whéther or not you’re giving the small refiners some kind of
an unfair advantage. | |

CIOMA challenges any Eﬁ the refinérs in this_rbomr
to -say that they suffered last October or during thé enﬁire
fall. I den’t think any of them can claim that they
éctually had a bad period of return on their investment
during that shortage of fuel ﬁhen prices went very high.

Even when the small refiners were producing 32,000
barrels a day of diesel and whatever other distillate
products they make, large and independent refiners increased
their market share to the point where at times they turned
away unbranded marketers, even though those marketers had
long—term supply contracts —- or not exactly contracts, but
relationships with those refiners.

If these small refinefs have an increased market

share at this point, it is the result of increased demand or
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absorption of the market share held by the small refiners
that are no longér producing fuel. These refiners have not
taken market sharé away from the other large and independent
refiners here in California andrwoﬁld not if they were
allowed to continue making a 95 percent uﬁilization rate.

_7. The other issue thétfs been éddressed at length is
the public health impact.__CIOMA.béiieves_that allowing
these-smali_refiners to make both.iﬁcreased barrels of.
diesel and other distillate products will ﬁot_compromise the
public health benefits of the low aromatic diesel
regulation. {

The Qriginal limits set for ‘small refiners allowed 
approximétely‘BB,Obo barrels pef day.. I think my figureé‘
are off, given what.Mr. Simeroth said. But at any rate,
what they’re asking for is no different than what that
segment of the'industry would have been making had those
bther 10 refineries,Asmall independent refineries, remained
in production.

At this time, CIOMA believes that the economic
impact of limiting small refiners to production levels that
will force them to either sell substantial amounts of diesel
out of state or to even cease production entirely outweighs
the minimal public health impact of allowing these increased
production levels of 20 percent aromatic diesel.

-~ and I would like to sort of echo Mr. Lagarias’
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comment about the alternative formulas that many of. the
large refiners are making now -— some of those, we
understand are above fhe 20 pereent'aromatic limit. So,
there lS some gquestion about whether they re actually a£ a

same level as some of these small reflners would be once

" they start making the 20 pe:ceht.aromatic diesel.

There are a couple of other points.' Some of the

aother speakers brought up the fact that thls October is not

last Octobe:. Wwell, it ism’t. They are, dlfferent
situations. But all of the factors that were preseﬁt to
create a shortage last year could also be'present this vyear.
First of all, with regard to inventory levels, I think, if
you will recall, most of the.iarge refiners assured you that
they had plenty of inventory in Octeﬁer, 193,

| We continued to question whether or not those
lnventory levels were going to be sufficient to meet the
demand, espec1ally glven all of the thlngs that were
happening in October.

When push came to shove and October finally rolled
around, because of turnarounds or whatever factors there
were, those inventory levels were not sufficient to carry on
filling the_demand during the period of that introduction of
the low aromatic regulatioa.

I don’t think you can depend on inventory right

now. TIt’s like taking a snapshot of the market at this
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momeht and saying, dkay,lwhat works right now is going to
work for the next 10 months. ;That’s not necessarily true.
There’s a lot of change. Reformulated gas regulations alone
are a major change and will shift mépyraspeﬁts of the entire

fuel market —-— that includes production, product mix,

;distribution; and storagé,,and definitely, supply.

80, you need to think about what’s coming up down .

‘the road, both from EPA and from.CARB, and when those things

will start before you determine‘that the picture today looks

great; you’ve got enough invehtory to take care of the

démand.

'_Secondly( one of the speakers referred to
withdrawal of refiners from certain-matkets; If you see
small refinefs withdrawing from various markets -- and in
Mr. Lingle’s case where he’s fueling the Imperial Valley is
a good case. That'’s an area where there aren’t a lot of
suppliers down there. And if you have one pull out, it will
make a significant difference.

Small refiners very easily, as you‘ve just been

- told, could go out of business simply because they can‘t

afford to produce at half ration. They have to go full

force or they either close, or they send their product out

of state and take it out of the California distribution.
Secondly -- or another point that was brought up

was redistribution at terminals. Some terminals -— large
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refiners decided not to continue to offer fuel at during
October, ‘93. We don’t have any assurance at this point
that théy're not going to do the same thing. As I said,
reformulated gas sort of shifts everything. It.affects

capacity, it affects the pipelines and whether or not they

can actually handle all these products.

And there may be some decisibns'made by some_‘ 3

‘refiners where they'will'decidé only to offer reformulated

gas rather than diesel at certain terminals.

So, we don’t now for sure at this point that there

will be all of the people at all of the terminals that they

currently are.

Thirdly, they referred to excise tax increase and
other things that were gding on. There is an excise tax
increase that’s coming. It‘s not coming this October, but
it’s coming in January -- sorry, July 1, 1995, if Senate
Bill 840 passes. And that és a State excise tax.

So, again, you're going to have some disruption,
maybe not this year, put it could very well be in 1995. And
if you don‘t have all of your suppliers fhere, you’re going
to have problens.

Also, this year, in October, there will be 2
change in the EPA/IRS dYeing requirement, so there could be

some confusion in some discomfort in the market during that

transition. Although it is a softer transition than just a
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drop;dead date.
{(Laughter.)
'MS. PARKER-GIBSON: And, lastly, you still have

apprehensive consumers, both consumers at our end of the

market and consumers who are our customers. Nobody’s really

_sure what’s going'to‘happen'with'réformuiated gas,'aﬁd with

diesel, and with ail'of fhe changes.that are_going on both
oﬁ a.federél levei and é state levelf_ui |

I don’t*fhink you can be assured that the Way the
market looks today is géing to be a sufficient pi@ttre for
tomorrow. |

That’s why §e7re hoping that you’ll take the
action'to_kéep these refiners in the mix. We need everybody
who’s making fuel to stay. ' ‘ s

We don’t need a reduction or a concentratioﬁ of
prbductionjof fuel.

Thank you very much for the opportunity to speak.

CHAIRWCMAN SCHAFER: Thank you very much, Ms.
Parker—Gibson.

Are there any questions from.Board memnbers for
this witness?

If not, I want to thank you very much for
appearing again today.

I would like to have a short break now. We will

make preparations to close the record thereafter and
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consider a resolutioh. Fiﬁe minutee.
| (Thereupon, a recess was taken.)

CHAIRWOMAN SCHAFER: At this point, I’d like to
ask the-staff, for the record, to summarize those written
comments that the Board may have recelved by lnd1v1duals,
but who were unable to testify at this hearlng

Were there any in that category?'

-MR. FRIESEN:. There are two letters that we need

to enter'into the record. The first is from the Exxon

Company, requesting the Board reject both the staff’s
proposel in the staff report as well as the staff’s modified
proposal, indicating that bothlgrcposals would.substantielly
increase emissions of NOx and particulate matter, andethat
they are counter to the Board’s charge to reduce motor
vehicle emissions and improve air quality. |

And denying the proposed amendments would return
the small refiners to the volume liﬁits established by the
original regulation and correct the -economic distortion
created by the executive order. |

In summary, they propese the amendments may also
undermine the Board’s desire for a smooth implementation of
the upcoming Phase 2 gasoline requirements.

The other letter that-needs to be entered into the

record is from the California Trucking Association. They

‘are in support of the small refiners’ proposal to increase
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the amount of diesel fuel subject to the 20 percent aromatic

hydrocarbon content limit. And they f eel that small
refiners would ensure price stability and adequate regional 
supplies.

CHAIRWOMAN SCHAFER: 'You-Want to get a little -

icloser to the mlcrophone7

MR. FRIESEN: Yes. |
CHATRWOMAN SCHAFER: . And slow down the rpm a
little. |

MR. FRIESEN: All right. -The California Trucking

"Association feels that the four: small reflners that are

remalnlng in the market need to be able to produce at levels
at the marketplace and allow the small refiners tolcover_
their opérating costs.

The rule currently mandates a return to operations

at utilization rates they feel are too low to be competitive

in today’s market, and that the result to fuel users in a

market dominated by two or three big prodﬁcers would cause a
real possibility of shortages and new price spikes and,
therefore, they urge adoption of the staff proposal.

CHAIRWOMAN SCHAFER: That’s the California
Trucking Association?

MR. FRIESEN: Yes, that’s correct.

CHAIRWOMAN SCHAFER: Thank you.

All right.. Mr. Boyd, does the staff have any
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further comments? Obviously, a number of complex issues

have arisen here this afternocon..
Are there any that need to be addressed? Some'

that occurred to me, and I would specifically ask thatlyou,-'

,as-ydu handle these, to identify one or two of the legal

ones that I heard raised -- one concernlng CEQA and one

'concernlng our legal authorlty to take into account economlc

. concerns in these regulatlons

MR. BOYD: Those are the very two 1ssues that I

" had in mind, Madam Chair. I‘d like to ask the legal staff

to make some  comments on both those points, if they would,

please.

MR. KENNY: -I’d be happy to respond to those.

‘With regard to CEQA, what CEQA requires is that for any

proposal that is being presented to the Board, that we

identify the environmental impacts associated with that

proposal.

In this particular situation, the staff has
identified an emissions impact associated with the potential
passage of this pfopcsal. And those were the NOxX and the
particulate matter increases.

To the extent that there are-environmental‘impacts
associated with the proposal, the Board then has an
oEligation to look at whether or not there are any

alternatives or mitigation measures which could be utilized
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to carry out the proposal.

| The staff has looked at whether or not there are'

any environmental mitigation measures or any alternatives

that would carry out the intent of providing for an economic

revival fueled from the small suppliers and has been unable -

to -identify any alternativesior'mitiqation measures.

What that then requlres is that the Board if it

'-does adopt thls particular proposal that it engage ‘in a
statement of overridlng c0n31derations, identifying in the

frecord what those con51derations are for why it’s adoptlng

thls particular proposal desplte the fact that there are
env1ronmental consequences ass001ated Wlth it. .

What we have done is prepared the resolution Wlth

_‘the overriding considerations in mind. And the overriding

considerations are specified in the resolution on pages 3
through 5.

In addition to that, there was a question with
regard to the Board’s authority to consider the effects on
the economy of this State of any adoption of a regulation.

The Health & Safety Code specifically provides for
fuei,regulations,_in fact, that the economy of the State is
to be considered in the adoption of regulations. And that
is found at Section 43013 of the Health & Safety Code..

CHAIRWOMAN SCHAFER: Thank you very much.

Mr. Boyd, are there any other comments that the
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staff believes might be helpful to the Board as we consider
this resolution? . | |

MR. BOYD: I have just -- a lot’s been said today,.

and I don’t want to take advantage of the Board or the

-audience to say much more. But one point I do want to make
“for the entire audience -- I know the Board has heard this

Tmany.timés from me before, and I,knoW‘hdw'they-feel.

Theré*s a lot of'concérnsfabout the State and the

status of the economy of California. And I want the members

of_the audience to rest assured that thé‘stéff‘is as
concerned as are they, all of them, about the status of the.

our charge ‘is protecting'fhé public’s_ﬁealth, and
we also are to be concerned with the sconomy. And there’s
nobody who recognizes more than we do, some of us who’ve
been here a long.time, the importance of a sfrong,'healthy
economy in this State. A strong, hgalthy.economy equals and
yvields a strong and healthy environmental program. And
without one, you don‘t have the other.

zAnd so, we, in no way, are looking to put the
majors, or thé small, or the indepénden£ refiners in hafm’s
way any more than we’d want to put our own organizatidn in
harm’s way.

Again, as indiéated festerday, we try to weave our

way down the middle and find the best we can get in ternms of
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striving to meeting the public health goals of the State,
while assuring that there’s aﬁ economy here and surviving to
provide the engine that we need. |

. And, as the economy grows, we do better,'and we

- want l'f’.‘. to surv:.ve.. .

And all the parts of that glant englne -

-fagrlculture, constructlon, the reflnery, the oil bu51nesses,
fthe small 1ndependents, et cetera, they re all part of that

-huge complex ‘that has to survive. And the.recommendatlon

we’ve made to you, as you can see, doesn’t seem in the eyes-

'-ef anybody to meet particular needs. It doesn’t go far

eﬁough as far as some are concerned and it certalnly goes
two far as far as others are concerned

I don’t want to use the old trite statement about
nobody likes it, so it must be right, but I would recommend
the staff recommendation still, after even hearing
everything today, es the best course we see available under
the given situation.

And recognizing in 1988, the Board did make a
pollcy decision relative to a differential between small

refiners and large refiners and, even at that point in time,

made the decision in recognition of the fect that this 20

percent was in perpetuity.
I know that’s a concern to many people. And

certainly, it‘s the prerogative of the Board to address,
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readdress that, or what have you. But in that context,

we’ve given you a recommendation that we feel is the fairest

to all concerned, while still keeping in mind the breathers

of the State.

That concludes my comments.

. CHATRWOMAN SCHAFER: Thénk'you very much, Mr.

';Boyd.}

At this poiﬁt;'I wouldﬁnow:like tb cleose the

'record on this agenda item; however, note that the record

.will be reopened when the 155day notice of public

availébility is issued. Written_or qral comments received
after this hearing date, but before the 15-day notice is
issued,will not be accepted as part of the official recordi
on this  -agenda item._ |

when the record is reopened for a 15fday comment
period, the public may submit written comments on the
proposed changes, which will be considered and fesponded to
in the final statement of reasons for this regulation.

Just a reminder, at this point,rif Board members‘
have had ex parte communicaﬁions, this would be the time to
put ﬁhem on the.record.

" Hearing none, I believe that you have a resolution
befofe you. Would anyone care to make a motion?

MR. LAGARIAS: Madam Chair?

CHAIRWOMAN SCHAFER: Yes, Mr. Lagarias.
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readdress that, or what have you. But in that context,
we’ve given you a recommendation that we feel is the fairest
to all concerned, while still keeping in mind the breathers
of the State. |

That concludes my coﬁﬁents.

' CHATRWOMAN SCHAFER: Thank you very much, Mr..

At this point, I would now like to close ‘the

record on this agenda item; however, note that the record

will be reopened when the 15-day notice of public
availability is issued. Written or oral comments teceiﬁed
after this hearing date, but bgﬁgre the 15-day notice is-
issued will not be accepted as part of the ‘official record
on this agenda itém.

When the record is reopened for a 15-day comment
period, the public may submit written comments on the
proposed changes, which will be considered and responded to
in the final statement of reasons for this regulation.

Just a reminder,'at'this point, if Board members
have had ex parte communications, this would be the time to
put them on the record.

Hearing none, I believe that you have a resolutien
before you. Would anyone care to make a motion?

MR. LAGARIAS: Madam Chair?

CHATRWOMAN SCHAFER: Yes, Mr. Lagarias.
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MR. LAGARIAS; I move.adoption of Resolution‘94¥52
with a couple of comments. | |
.CHAIRWOMAN SCHAFER: Do I hear‘é second? -
' SUPERVISOR RIORDAN: Second the motion.
CHAIRWOMAN SCHAFER: :A motiQn has been made.and

R
1

Mr. Lagarias. .

I

' MR. LAGARIAS: These are just generalizations.

‘I've heard the independent prodﬁcefslwill.be méeting the

deadline proposed in the resolution for achieving 20 percent
compliance fuel.

I would request that, if any requests for

variances from this, since I‘ve heard they would meet it, do

come up, that therstaff makes sure thaf the record of this
proceedingé be a part of any such variance discussions.

And, secondly, I’ve heard, too, that some of the
aompliance fuei, the 10 percent alternative compliance fuel,
doés have a very high arcmatic content. I would like to see
the staff continue to monitor this performance. 2and if,
indeed, it appears that a compliancelfuel of higher than 20
percent aromatics can be developed‘within the staff’s
estimate of reasbnablé performance,-that*at some time in the
future, they come back to see if we would change that exempt
fuel. |

And, hopefully, don’'t bfing it back before the
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reformulated gasoline issue is onrrecord ahd we have an
indication of its performance.
CHATRWOMAN SCHAFER: Very good. Is there any
other discussion from members of_tﬁe,Board? Mr. Calhoun.
MR. CALHOUN: <Yes. In connection with what Mr.
Lagarias mentioned;a few moments ago'about the pOSSibility-
of varlances belng sought perhaps the record should also
1nclude a suggestlon that there be a mltlgatlon fee ln the
event that someone should request a variance in order to -
sort of expedlte them gettlng off of the variance.
CHAIRWOMAN SCHAFER: Is that a feature in the
current regulation, Counsel? B
- MR. KENNY: The ourrent_regulation doesn;t
specirically provide for alvarianoe fee, but it does provide
for other conditions as determined by the Executive Officer.
In the variances that were issued last year, that
particular provision was used to impose variance fees on
just about all of the variances that were issued by the
Executive Officer.
MR. CALHOUN: Okay. Fine.
CHATRWOMAN SCHAFER: Thank you. Any other
discussion among Board members?
Yes, Supervisor Vagim.
SUPERVISOR VAGIM: Thank you, Madam Chair.

I just want to make sure that I have this right.
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Oon page 4 in the resolution, it shows on the bottom, where,‘
"The amendments approved herein will result in a 20 percent
aromatic hydrocarbon diesel. . .lawfully supplied by
fefiners by approximately 24,000 parrels a day during the
fourth gquarter of ’94 and by'approxiﬁatelyrlz,éoo barrels a
day starting January 1," is thét iﬁ addition to the 24;700,
or is that mutually eigluSive fiéures?_ . |

MR. JENNINGS: That’s the inéreﬁse.

SUPERVISOR VAGIM: Sof.fhe first 24,700, then an
additional twelve-eight? |

MR. JENNINGS: The first 24,700 represents the

" increase over the current exempt volume levels --

SUPERVISOR VAGIM: Right.

MR. JENNINGS: -- but only for the fourth quarter
of 1994.

SUPERVISOR VAGIM: Right. And then it goes back
to twelve-eight?

MR. JENNINGS: Well,:it goes back to a level where
the increase over the existing volumes wéuld then be 12,800.

SUPERVISOR VAGIM: Okay.

Just to wrap up my comments, if I may -—

CHATIRWOMAN SCHAFER: Yes, certainly. Supervisor
Vagim.

SUPERVISOR VAGIM: -—— Madam Chair.

I'm going to support the resolution with a couple
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of caveat statements that I think we ought to be watching
for, and that is the fact that January 1, 1996 is coming,
and the independents do have to make a heavy decision, as

some have testified that they may have equal problems in the

Adlesel arena as a small manufacturer,

and I hope we’d be cognlzant to that. Because; if-

indeed, they —— 1f they run lnto the same problems, I think

:you -- if supply is the issue, then we ought to look at the
whole regime of those who have the small -- - if an

independent is indeed skidding toward a smaller size plant,

but doesn’t make a small category, I think -- I would hope

we were cognizant to those 1ssues

CHAIRWOMAN_SCHAFER. Very good _Any'other
comments oOr notes from members of the_Board?

Ms. ‘Edgerton?

MS. EDGERTON: In the event -— I would just like
to suggest that, in the event that this does go forward,
that it would be appropriate, if we’re extending these -- if
we do extend these opportunities to the small refiners, thet
the staff look at the possibility of sunsetting this at some
point and reporting back to the Board. v

Thank you.

CHAIRWOMAN SCHAFER: If there are no other
comments, I’d just like to make one short one. Although our

main job is to be concerned about the environment and to do
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because there are a number of issues involved when you try

However, I think it is our responsibility to act

in a reaSonable way here. I think that the staff proposal

is a reasonable proposal under the current situation, and

I'm prepared to support.the resolution as well.

Will the Board Secretary please call the roll?

MS. LOCUNSBURY: Boston?
- Dﬁ. BOSTON: Yes.
MS. LOUNSBURY: Calhoun?
MR. CALHOUN: Yes.
MS. LOUNSBURY: Edgerton?
MS. EDGERTON: No. -
'MS. LOUNSBURY: Lagarias?
MR. LAGARIAS: Yes.
MS. LOUNSBURY: Parnell?
MR. PARNELL: Yeé.
MS. LOUNSBURY: Riordan?

SUPERVISOR RIORDAN: Aye.
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MS. LOUNSBURY: Vagim?

‘SUPERVISCOR VAGIM: Aye.

MS. LOUNSBURY: Chairwomaﬁ Schafer?

CHATRWOMAN SCHAFER: Aye. |

MS. LOUNSBURY:_ Resoiution,Qé-Sz pasées_?—l;

cﬁAIRWbMAN sCHAFERQ  Thaﬁk‘yéurﬁery much. .

-i ﬁill note that there_is_a 15fdéy comment period
for.this itém._'ﬁnd, Mr. ded; if -‘there is 5o fufthef
business.before the Board todg — |

MR. BOYD: There is nc further bﬁsiness, Madam-
Chair. |

CHAIRWOMAN SCHAFER: -- I will adjourm, and wish
you ali_a géod weekend.

u(Thefeupon, the meeting was adjourned

at 2:15 p.m.)

-—00o-—
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