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EXECUTIVE SUMMARY

Authority

California Health and Safety Code (H&SC) sections 43105 and 43106 authorize
the ARB to require manufacturers to comply with emission standards and test
procedure requirements as part of the new vehicle or engine certification process.
There are several existing H&SC sections that not only address that manufacturers
meet emission standards, but also ensures that manufacturers build durable emission-
related components. H&SC section 43105 authorizes ARB to order a recall or other
corrective action for violations of its emission standards or test procedures. Under this
same authority, the California Air Resources Board (ARB or Board) has wide discretion
to determine the facts constituting compliance with these emission standards and test
procedures, to fashion corrective action, including recalls and other remedies for
noncompliance, and to adopt procedures for making these determinations. In addition,
H&SC section 43106 requires that production vehicles or engines, must in all material
respects, be substantially the same as the test vehicles manufacturers use to obtain
ARB'’s certification. Over the years, the ARB has developed programs and regulations
aimed at meeting the objectives of the H&SC.

In-Use Recall Program

In 1982, the Board adopted regulations establishing a recall program for in-use
vehicles. In this program staff would procure and test about ten similar, well
maintained, lower mileage vehicles (typically three years old, and thus within the five
year useful life which at the time defined the period the vehicle manufacturer was
obligated to meet emission standards.) The emission tests conducted were identical to
those used to originally certify the vehicles. If the test vehicles on average exceeded
one or more emission standard, a recall of all the vehicles produced of that group was
implemented. Owners were notified to bring their car to a dealer, and the vehicle
manufacturer was required to take those steps necessary to reduce the vehicles’
emissions to below the applicable standard. This often involved replacement of
defective parts with parts of improved durability. Initially, many of the groups of similar
vehicles tested failed to meet emission standards, but over time manufacturers
improved the durability of the emission controls, and the failure rate and number of
recalls decreased.

In the recall testing program, staff would often find two or three of the ten
vehicles tested had defective emission controls. Because compliance was determined
by the average of all ten vehicles tested, emission standards would not be exceeded
and no recall would be ordered. Staff was concerned that with 20 to 30 percent of an
important emission control part failing at low mileage, the chance of additional failures
during the rest of the vehicle’s life and resulting high emissions was real and not being
addressed. Furthermore, staff resources restricted testing to only a small fraction of the
several hundred models certified each year. In addition, the useful life period in which
the vehicle manufacturer was responsible for emission compliance was extended to



100,000 miles or more, which meant either testing models several times during their
useful life, or waiting to test until the models were older and thus potentially missing
problems that may have existed for many years. Finally, on-board diagnostics (OBD)
had become well established and was providing valuable information on what specific
parts were failing during the vehicle’s warranty period. These factors caused staff to
develop an additional, more efficient and comprehensive program to identify and recall
vehicles with defective emission related parts and systems. This new program was
called the Emission Warranty Information Reporting (EWIR) program.

Original 1988 EWIR Program

In 1988, the Board adopted the original EWIR program to address
manufacturers’ durability requirements as authorized by the H&SC. The ARB launched
the first EWIR program in early 1990 requiring all on-road vehicle and engine
manufacturers to review all emission-related warranty claims during the warranty period
(applicable warranty period for the type of vehicle or engine — e.g., 3 years/50,000 miles
or 7 years/70,000 miles for passenger cars, light- and medium-duty trucks, depending
on the part) and on a quarterly basis to determine the number of repairs or
replacements made for each component. The first step in the warranty reporting
process requires that a manufacturer submit an EWIR whenever it determines that an
emission-control component for a given engine family or test group reaches an
unscreened’ one percent or 25 component replacement rate (whichever is greater). A
manufacturer must continue to analyze warranty claims and report to ARB on a
guarterly basis. When the warranty claims for an emission-control component reach an
unscreened four percent or 50 component replacement rate (whichever is greater), the
manufacturer must submit a Field Information Report (FIR).

The FIR contains the warranty repair rate with any invalid data removed. If this
validated failure rate is less than four percent, the manufacturer must determine and
report the date when the projected replacement rate is expected to reach four percent.
If the manufacturer determines that a valid defect exists, the manufacturer is required to
submit an Emissions Information Report to quantify the emissions impact of the defect
and, if necessary, determine what action is necessary to correct the problem.
Corrective action has either been a recall or in some cases an extended warranty for
the failing component.

Over a hundred recalls resulted from this program. However, in several
circumstances the recalls were so extensive and costly that vehicle manufacturers
balked at conducting the recall. Industry claimed that the statute required ARB to show
that every subgroup of vehicles with the defective part exceeded emission standards,
even though in some subgroups the rate of warranty claim reached as high as 70
percent. Although ARB disagreed with the manufacturers’ position, an administrative
law judge ruled in the manufacturer’s favor. Based on this, another manufacturer with
an extensive problem of defective catalysts was able to narrow down the remedy so that
in ARB’s opinion many cars with defective catalysts were not fixed and the chance of
more vehicles having failures during their remaining vehicle life was great.

! Unscreened — The tabulation of dealership emission warranty service records for emission-related
components as they apply to individual engine families or test groups without verification that the part is
actually defective.



In each of these cases a systemic failure clearly existed and each manufacturer
challenged ARB’s authority to require corrective action citing legal interpretations of the
EWIR regulations. The staff identified three aspects of the original EWIR regulation that
needed improvement, specifically: (1) the proof required to demonstrate violations of
ARB’s emission standards or test procedures, (2) the corrective actions available to
ARB to address the violations and, (3) the way emissions warranty information is
reported to ARB. The ARB staff developed a proposal to amend the EWIR regulations
to address the issues with implementing the original program.

Amended 2007 EWIR Regulations

The revised program as proposed by staff and adopted by the Board in 2007,
was based on the legal concept that in certifying a vehicle for sale in California, a
manufacturer is required to demonstrate the durability of its emission control system
design through a testing program, and if after sale, a substantial number of the allegedly
durable parts fail, the manufacturer has violated the certification test procedure and a
recall can be ordered on the basis of the excessive parts failure alone. As a result, no
emission testing by ARB was needed, as was no demonstration that the vehicles
exceeded emissions standards on average. Simply put, if enough emission control
parts break or fail to perform during the warranty period (i.e., a four percent failure rate),
the vehicle manufacturer must remedy the defect. In the regulation the Board adopted,
the amount of reporting was reduced, and an alternative to recall involving extending
the emission warranty was provided as an option. These features reduced the cost of
compliance for vehicle manufacturers, provided of course the instances of emission
control failure were relatively limited. From the staff standpoint, this revised program
provided a greater assurance defective parts would be replaced, and in those instances
when the fraction of the part that actually fails in-use remained low (i.e. parts failure was
not expected to occur on every vehicle before the end of the vehicle’s life), the
consumer was protected by the extended warranty and the manufacturer did not have
to face the cost and stigma of recalling every vehicle.

The staff's approach had several advantages, including the following: allowing
the implementation of swifter recalls or other corrective actions at lower administrative
costs, harnessing the powers of on-board diagnostic systems to detect emission
component failures and warn drivers to seek repairs, relating the recall/corrective action
decision to the durability demonstration that manufacturers must make to obtain ARB’s
certification, and guaranteeing that the vehicles used by manufacturers for certification
testing are substantially the same in all material respects to the vehicles that they sell to
the public. Manufacturers disagreed with and were widely opposed to staff’'s approach
to this rulemaking at the December 2006 and March 2007 Board hearings.

Lawsuit

By March 2008, petitions for writs of mandate were filed in Los Angeles Superior
Court by the Automotive Service Councils of California and other associated petitioners,
and the Engine Manufacturers Association, against ARB challenging the newly
amended EWIR regulations on a variety of grounds, including allegations that ARB had
no authority to undertake corrective actions based solely on a four percent failure rate.
On December 16, 2008, the judge upheld most of the regulation as amended, but ruled
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the four percent corrective action threshold did not constitute a “test procedure” as that
term is used in the H&SC. As a result ARB could not order a recall or other remedy
based on an excessive number of defective emission control parts alone based on this
being a violation of the certification test procedures.

Although the judge’s ruling invalidated only this one portion of the amended
regulation, ARB staff has concluded that the remaining sections of the amended
regulation are unenforceable because they depend on the four percent failure rate
corrective action trigger to have any real effect. As a result, the staff is recommending
the 2007 EWIR amendments be repealed, and that the version of the EWIR regulation
adopted by the Board in 1988 be readopted or allowed to remain in effect. Although
there are limits and weaknesses in the previous, 1988 EWIR regulation, it resulted in
many recalls of defective parts and vehicles and increased durability of emissions
components. Thus, it is a better option than having no emission warranty information
reporting or recall regulation at all.

Staff Recommendations

The amended EWIR regulations apply to 2010 and subsequent model year on-
road vehicles and engines as set forth in sections 1958, 1956.8, 1961, 1976, 1978,
2112, 2122, 2136, 2141 and new Article 5, sections 2166-2174, 13 CCR, set forth in the
proposed Regulation Order and the associated test procedures (see Appendix A).
Based on the judge’s ruling, the staff proposes to repeal these regulations and readopt
or allow to remain in effect the previous EWIR regulations per 13 CCR, sections 2111-
2149 and related test procedures for the 2010 and subsequent model year vehicles and
engines.
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Introduction

This report addresses the California Air Resources Board (ARB or “Board”)
adopted amendments to the Recall and Emission Warranty Information Reporting
(EWIR) Regulations contained in the California Code of Regulations, Title 13 (13 CCR),
Division 3, Chapter 2, sections 2112, 2122, 2136, 2141, 2166-2174, and also, the
emission test procedures 13 CCR, sections 1956.8, 1958, 1961, 1976 and 1978 and
why they need to be repealed. These amendments were created to streamline, refine,
and enhance the prior EWIR program to ensure the adherence with the applicable test
procedures, the durability of emission-control components installed by vehicle and
engine manufacturers and provide corrective action when components fail to perform
properly. The amended EWIR regulations would have increased the effectiveness of
the program, and reduced overall administrative costs. Due to a decision rendered in
an action filed in Los Angeles Superior Court upholding a challenge to the legal
authority supporting one aspect of the amendments, ARB staff believes the amended
EWIR regulations must be repealed, and replaced with the regulations that were in
place prior to the 2007 amendments.



I. History of the Program

A. 1982 In-Use Recall Program

In 1982, the Board adopted regulations establishing a recall program for in-use
vehicles. In this program, staff would procure and test approximately ten similar, well-
maintained, low-mileage vehicles (typically three years old, and thus within the five year
“useful life” period which, at the time, was the period in which the vehicles were required
to meet emission standards.) The tests were identical to tests used by manufacturers to
certify the vehicles to ARB’s emission standards. If the test vehicles on average
exceeded emission standards, ARB ordered a recall for all vehicles produced in the
tested group. Manufacturers implemented ARB’s order by notifying owners to take their
cars to dealers for repair, where manufacturers paid the dealers to take the steps
necessary to reduce the vehicles’ emissions to below applicable emission standards.
This often involved replacing defective parts with parts of improved durability. In the
early years of the program, many vehicles failed to meet emission standards and were
recalled, but over time manufacturers improved the durability of their emission control
components, and the failure rate and number of recalls declined.

Nevertheless, staff found that in a significant number of cases two or three of the
ten vehicles in the test group had defective emission control components. Because
compliance with emission standards was determined by averaging the results of all ten
vehicles tested, in most of these cases the test group did not exceed emission
standards on average, and no recall or other corrective action could be ordered. Staff
believed, however, that these 20 percent to 30 percent failure rates of important
emission control components occurring at low mileage accumulations were
unacceptable because they meant that the chance of additional failures was real and
would result in high emissions in substantial portions of the in-use fleet. Existing
resources limited testing to a small fraction of the several hundred vehicle models the
ARB certifies each year. In addition, the useful life period over which the vehicle
manufacturer was responsible for maintaining emission compliance was extended by
regulation to 100,000 miles or more. This required either testing vehicle models several
times over their useful lives, or testing older models and delay detecting problems that
may have existed for years. During this period, vehicular on-board diagnostic systems
(OBD) became common and began to provide valuable information on what specific
emissions parts were failing during emissions warranty periods.

B. Original 1988 EWIR Program

These circumstances led staff to propose a more efficient and comprehensive
program to identify and recall vehicles with defective emission related parts and
systems, which the Board adopted in 1988. This new program was called the Emission
Warranty Information Reporting and Recall (EWIR) program (1988 EWIR regulations).
Vehicle manufacturers were required to keep records of emission control parts that
were returned under warranty claims, report if the number exceeded a certain threshold



and then determine the actual failure rate (e.g., some returned parts replaced under
warranty could be excluded because they may not actually be defective due to
mechanics having misdiagnosed the problem). When the validated failure rate of an
emissions part exceeded 4 percent within the warranty period, ARB ordered a recall and
manufacturers usually complied.

Over a hundred recalls resulted from this program. However, in a number of
cases, the recalls were so extensive and costly that vehicle manufacturers balked at
conducting them. Manufacturers claimed that the law required ARB to show that every
subgroup of vehicles with the defective part exceeded emission standards, even though
in some subgroups the rate of warranty claims reached 70 percent. Although ARB
disagreed with the manufacturers’ position, an administrative law judge ruled in the
manufacturers’ favor. Based on this ruling, another manufacturer with an extensive
problem of defective catalysts was able to implement such a narrow remedy that, in
ARB’s opinion, many vehicles with defective catalysts were not repaired and the
chances of more vehicles experiencing similar failures over their useful lives is great.
Utilizing this ruling, other manufacturers resisted ARB’s attempts to correct other
instances of emission control component failures.

C. 2007 EWIR Amendments

Based on this experience, ARB staff developed a revised emission warranty
information reporting regulation. The revised program, adopted by the Board in 2007
(the 2007 EWIR amendments), was based on the requirement that in certifying a
vehicle for sale in California, a manufacturer is required to demonstrate the durability of
its emission control system design over a vehicle’s useful life through a testing program,
and, if a substantial number of the allegedly durable parts fail in use, the manufacturer
has violated the certification test procedure and a recall can be ordered on the basis of
the excessive parts failure alone. As a result, no emission testing by ARB was needed,
and neither was a demonstration that the vehicles exceeded emissions standards on
average. Simply put, under the 2007 EWIR amendments, if four percent of a particular
emission control part fails to perform during the warranty period, the vehicle
manufacturer must remedy the defect. Also, the burden of warranty reporting was
reduced, and an alternative to recall involving extending the emission warranty was
provided as well. These features reduced the cost of compliance for vehicle
manufacturers, provided, of course, that the instances of emission control failure were
relatively limited. From the staff's standpoint, this revised program provided a greater
assurance that defective parts would be replaced, and in instances where the
percentage of parts that fail in-use remained low (i.e. parts failure was not expected to
occur on every vehicle before the end of the vehicle’s life), the consumer was protected
by the extended warranty and the manufacturer did not face the cost or stigma of
recalling every vehicle.



[I. Legal Challenges to the 2007 EWIR Amendmen ts

Following the adoption of the 2007 EWIR amendments, the Automotive Service
Councils of California and associated industry groups, and the Engine Manufacturers
Association, filed petitions for writs of mandate challenging them. On
December 16, 2008, a judge upheld most of the 2007 EWIR amendments, but ruled that
the four percent corrective action threshold did not constitute a “test procedure” as that
term is used in the Health and Safety Code. As a result, ARB could not order a recall or
other remedy under the 2007 EWIR amendments based the failure of emission control
parts.

V. Why is Repeal Necessary

The judge’s December 16, 2008 decision invalidated the most crucial aspect of
the amendments, the four percent emission-control component failure rate standard
upon which the amendments authorized ARB to order recall or other corrective action.
After analyzing the decision’s impact on the remaining 2007 EWIR amendments, ARB’s
staff has concluded that the amendments are unenforceable without the four percent
failure rate corrective action standard. Since the basis for determining whether a
systemic failure of an emission-control component (the four percent failure rate
corrective action standard) is legally void and the rest of the amended EWIR regulations
in new Article 5, 13 CCR, sections 2167-2168 that establish rules, standards, and
procedures for determining a systemic failure are based on the four percent failure rate
corrective action standard, the remainder of the amendments have little purpose without
the ability to enact corrective action. Therefore, it would be pointless to attempt to
implement the EWIR regulations as they were amended in 2007 without the four
percent failure rate corrective action standard. Consequently, based on all these
circumstances, ARB staff believes repealing the amendments is necessary and
beneficial towards air quality because it will allow the prior version of the EWIR program
to remain in effect.

If the repeal is not adopted, starting with the 2010 model year vehicles and
engines, manufacturers will only have to report EWIRs once a year and only when the
warranty failure rate for a given component for a given test group/engine family reaches
four percent. When these failure rates reach ten percent, the ARB can only attempt to
negotiate a corrective action plan with the manufacturer but there is no authority for
ARB to require any such action. The manufacturer can simply disregard the problem
and do nothing. Therefore, it is staff's recommendation that the 2007 EWIR regulation
amendments be repealed. This will have the effect of readopting or allowing to remain
in effect, the previous EWIR regulations adopted by the Board in 1988 per 13 CCR,
sections 2111-2149 for the 2010 and subsequent model year vehicles and engines.

In practice, the EWIR regulations will revert back to the 1988 EWIR regulations
that were in effect prior to the 2007 EWIR amendments. Although there are limits and
weaknesses in the previous 1988 EWIR regulations, it resulted in many recalls of
defective parts and vehicles and increased durability of emissions components. As



mentioned above, having the 1988 EWIR program in effect is preferable to having no
emission warranty information reporting or recall regulation.

V. Proposed Action

Although the judge’s ruling invalidated only one portion of the amended 2007
EWIR regulation, ARB staff has concluded that the remaining sections of the amended
regulation are unenforceable because they depend on the four percent failure rate
corrective action trigger to have any real effect. As a result, the staff is recommending
the 2007 EWIR amendments be repealed, and that version of the EWIR regulation
adopted by the Board 1988 be readopted and or allowed to remain in effect. Although
there are limits and weaknesses in the 1988 EWIR regulation, it resulted in many recalls
of defective parts and vehicles and increased durability of emissions components.
Thus, it is a better alternative than having no emission warranty information reporting or
recall regulation.

The following sections of Title 13 California Code of Regulations (CCR) and
related test procedures are affected by the staff's proposal: Amendments to sections
1956.8, 1958, 1961, 1976, 1978, 2111, 2112, 2122, 2136, 2141, Title 13, CCR, and the
following related test procedures which are incorporated by reference: “California
Exhaust Emission Standards and Test Procedures for 2001 and Subsequent Model
Passenger Cars, Light-Duty Trucks, and Medium-Duty Vehicles,” adopted August 5,
1999, and as last amended May 2, 2008, “California Exhaust Emission Standards and
Test Procedures for 2004 and Subsequent Model Heavy-Duty Diesel-Engines and
Vehicles,” adopted December 12, 2002, and as last amended October 14, 2008,
“California Exhaust Emission Standards and Test Procedures for 2004 and Subsequent
Model Heavy-Duty Otto Cycle Engines," adopted December 27, 2000, and as last
amended October 17, 2007, “California Refueling Emission Standards and Test
Procedures for 2001 and Subsequent Model Motor Vehicles,” adopted August 5, 1999,
and as last amended October 17, 2007, “California Evaporative Emission Standards
and Test Procedures for 2001 and Subsequent Model Motor Vehicles,* adopted August
5, 1999, and as last amended October 17, 2007, and repeal of sections 2166, 2166.1,
2167, 2168, 2169, 2170, 2171, 2172, 2172.1,2172.2, 2172.3, 2172.4, 2172.5, 2172.6,
2172.7,2172.8, 2172.9, 2173, and 2174. This will have the effect of readopting Title 13,
CCR, sections 2111-2149, as they existed prior to the 2007 EWIR amendments.

VI. Comparable Federal Requlations

The proposed amendments to the 2007 EWIR regulations and readoption of the
prior EWIR regulations have requirements that are similar to the federal defect reporting
procedures. (See, generally 40 C.F.R. Part 85, in particular 40 C.F.R. sections 85.1901
and 85.1903.) Federal law requires a onetime report — the Emissions Defect
Information Report (EDIR) — describing the defect, the vehicles it affects and its impact
on emissions. However, the federal defect reporting requirement is wanting compared
to ARB’s proposed emission warranty reporting program because under the federal rule



manufacturers are permitted to determine their own process for reporting and lacks
oversight for determining the true cause of a specific failure.

VII.  Air Quality, Environmental, and Economic Impac ts

The original EWIR program adopted in 1988 will continue to have a positive
impact on air quality by ensuring that many California-certified vehicles or engines
which have been identified as having systemic emission-control components defects
are subjected to corrective actions. The benefits will be somewhat less than had the
2007 EWIR amendments been implemented, however that is not possible given the
recent court decision.

A. Environmental Justice

State law defines environmental justice as the fair treatment of people of all
races, cultures, and incomes with respect to the development, adoption,
implementation, and enforcement of environmental laws, regulations, and policies.
(Senate Bill 115, Solis; Stats 1999, Ch. 690; Government Code section 65040.12 (c)).
The Board has created a structure for incorporating environmental justice into the
ARB'’s programs consistent with the directives of State law. The policies developed
relate to all communities in California, but recognize that environmental justice issues
have been raised more in the context of low income and minority communities, which
occasionally experience greater exposures to some pollutants as a result of the
cumulative impacts of air pollution from multiple mobile, commercial, industrial, area
wide, and other sources.

However, over the past twenty years, there has been significant progress
towards improving the air quality in California much to the credit of the ARB, local air
districts, and federal air pollution control programs. Unfortunately, there are still some
communities that continue to be faced with higher exposures than others as a result of
the cumulative impacts of air pollution from multiple mobile and stationary sources and
therefore, may suffer an unbalanced level of adverse health effects.

The anticipated emissions reductions from repealing the 2007 EWIR
amendments will still provide some benefit by reverting back to the original EWIR
regulations and will affect all vehicles statewide.

B. Economic Impacts

Since the proposal is to repeal of the 2007 EWIR amendments and readopt the
prior regulations, the impacts are to reverse the original expected costs and benefits
that would have resulted from the adoption of the 2007 EWIR amendments. The
economic impacts of the 2007 EWIR amendments are discussed at length in the
October 20, 2006 Initial Statement of Reasons (ISOR) and the January Supplemental
ISOR supporting the 2007 EWIR amendments. Both the October 20, 2006 ISOR and



the January Supplemental ISOR supporting the 2007 EWIR amendments are
incorporated by reference here.

Pursuant to Government Code sections 11346.5(a)(5) and 11346.5(a)(6), the
Executive Officer has determined that the proposed regulatory action will not create
costs to the ARB. The staff had expected the need for two additional staff at a cost of
$200,000 a year to implement and enforce the 2007 EWIR amendments starting in
2010. Those two staff will no longer be needed if the amendments are repealed. In
addition, no costs would be created to any other State agency, or in federal funding to
the State as a result of the repeal. The repeal/readoption will not create costs or
mandate to any local agency or school district whether or not reimbursable by the state
pursuant to part 7 (commencing with section 17500), Division 4, Title 2 of the
Government Code, or other nondiscretionary cost or savings to State or local agencies.

The businesses impacted by the proposed repeal would be manufacturers of
California motor vehicles. There are presently 35 domestic and foreign corporations
that manufacture California-certified passenger cars, light-duty trucks, and medium-duty
gasoline and diesel fueled vehicles, 20 heavy-duty engine manufacturers, and over 60
motorcycle manufacturers. Only one motor vehicle manufacturing plant (NUMMI) is
located in California. The originally proposed amendments would have resulted in
reporting cost savings due to a reduced reporting requirement, however, the repeal
would eliminate this benefit to the manufacturers. In addition, since manufacturers are
fully expected and required to comply with emission standards and regulations,
enforcement costs to manufacturers would have been negligible with the amendments,
with the exception for those manufacturers that had high defective emission component
rates and their resulting corrective action. While it was speculated the amendments
would have resulted in more corrective actions in general, it was also estimated the
industry wide costs would have to be roughly equivalent. Repealing the 2007 EWIR
amendments is expected to result in fewer corrective actions; however, the same effect
is expected industry wide, and there will be very little impact compared to what the costs
are today.

The Executive Officer has also determined, pursuant to Title 1, CCR, section 4,
that the repeal of the 2007 EWIR amendments will not affect small businesses. The
2007 amendments had assumed slight, absorbable or positive impacts, and the repeal
is simply status quo. Additionally, as with the 2007 EWIR amendments, their repeal
should have no potential impact on the independent service and repair industry and
aftermarket parts manufacturers since the amended regulations deal with mainly new
vehicles and engines that are still within their certified useful life period.

In developing this amendment, ARB staff evaluated the potential economic
impacts on representative private persons or businesses. The ARB is not aware of any
cost impacts that a representative private person or business would necessarily incur in
reasonable compliance with the proposed action. In fact a savings could be realized by
businesses.



The Executive Officer has made an initial determination, pursuant to Government
Code section 11346.5(a)(8), that the proposed regulatory action will not have a
significant statewide adverse economic impact directly affecting businesses, including
the ability of California businesses to compete with businesses in other states, or on
representative private persons.

In accordance with Government Code section 11346.3, the Executive Officer has
determined that the proposed regulatory action would have minor or no impact on the
creation and elimination of jobs within the State of California, the creation of new
businesses or elimination of existing businesses within the State of California, or the
expansion of businesses currently doing business within the State of California. A
detailed assessment of the economic impacts of the proposed regulatory action can be
found in the ISOR.

In accordance with Government Code sections 11346.3(c) and 11346.5(a)(11),
the Executive Officer has found that the reporting requirements of the regulation which
apply to the businesses are necessary for the health, safety, and welfare of the people
of the State of California.

C. Costs to State and Local Agencies

Since there will be fewer corrective actions required, there won’t be a need for
additional ARB staff to ensure the corrective actions are taken, and consequently, there
will be no costs incurred by state agencies as a result of the repeal of the 2007 EWIR
amendments.

D. Costs to Engine and Motor Vehicle Manufacturers

The businesses to which the repeal of the amended regulations are addressed
and for which compliance will be required are manufacturers of motor vehicles and
engines. There are presently 35 domestic and foreign corporations that manufacture
California-certified passenger cars, light-duty trucks, and medium-duty gasoline and
diesel fueled vehicles that would be subject to the proposed repealed amendments.
With the repeal of the 2007 EWIR amendments, the costs to engine and motor vehicle
manufacturers will be increased, although minimal, since the original EWIR program,
which will go back in place, had more extensive reporting requirements.

E. Potential Impacts on Other Businesses

The repeal of the 2007 EWIR amendments should have no potential impact on
the independent service and repair industry and aftermarket parts manufacturers since
the amended regulations deal with mainly new vehicles and engines that are still within
their certified useful life period, and corrective actions resulting from recalls must be
done by a car dealer in the original program as well as the amended program that is
proposed for repeal.



F. Potential Impacts on Business Competitiveness

The repeal of the 2007 EWIR amendments is not expected to have an effect on
the ability of California businesses to compete with businesses in other states.

G. Potential Impacts on Employment

The repeal of the 2007 EWIR amendments is not expected to have an impact on
employment.

H. Regulatory Alternatives

Repeal the four percent trigger for recall: One regulatory alternative would be to
repeal the one section of the 2007 EWIR amendments found invalid by the judge, and
leave the rest of the 2007 EWIR amendments in place. Staff rejected this approach
because the remaining elements of the amended EWIR program would not require
corrective actions and thus the program would be largely ineffective.

Repeal the EWIR program entirely: Staff rejected this approach because the
original program, despite its limitations, has resulted in many corrective actions that
have reduced emissions.

Repeal the 2007 EWIR amendments and readopt the original EWIR program
adopted by the Board in 1988: Staff is proposing this approach because it addresses
the court decision while retaining an EWIR program that can be implemented (as it was
from 1988 on) and results in lower emissions.

VIIl.  Summary and Staff Recommendation

Based on the judge’s ruling, the staff proposes to repeal the 2007 EWIR
amendments. Subsequently, staff proposes to readopt or reinstate the previous EWIR
regulations per 13 CCR, sections 2111-2149 for the 2010 and subsequent model year
vehicles and engines.



References

California Code of Regulations (CCR), Title 13, sections 1956.8, 1958, 1961,
1976, and 1978, sections 2111-2149 adopted November 1988.

California Code of Regulations (CCR), Title 13, sections 1956.8, 1958, 1961,
1976, and 1978, sections 2111, 2122, 2136, 2141 and new Article 5, sections
2166-2174 as amended March 2007.

Tentative Decision, December 12, 2008 and Peremptory Writ of Mandate,
January 14, 2009 Superior Court of California, County of Los Angeles, Case No.
BS112735.

Staff Report: Initial Statement of Reasons (ISOR): Public Hearing To Consider
Amendments to California’s Emission Warranty Information Reporting and Recall
Regulations and Emission Test Procedures, October 20, 2006.

Supplemental Staff Report: Mail-Out #MSO 2007-01, Notice of Public Workshop
Regarding Proposed Amendments to the Procedures for Reporting Failures of
Emission-Related Components and Corrective Actions; Supplement to the Initial
Statement of Reasons, January 23, 2007

10.



Appendix A:

Proposed Reqgulations Changes




CALIFORNIA’S EMISSION WARRANTY INFORMATION REPORTIN G AND
RECALL REGULATIONS AND EMISSION TEST PROCEDURES

Set forth below are the proposed amendments &o0lt] of the California Code of Regulations.
Proposed amendments are shown in undettinedicate additions and-strikedotindicate
deletions. Amendments to these regulations that weéopted by the Board on May 28, 2009 as
part of a rulemaking for plug in hybrid electrichjeles but which have not yet been approved
Halies-doublestrikesst to indicate deletions. Amendments to these reéiguis that will be
considered for adoptlon by the Board on SeptemﬁeﬁQO9 as part of a rulemaklng to modify
additions angh F to indicate deletions. Portions of
the regulations not belng changed are mdmatealsl@nsks (*****) or by [No change].

Amend sections 1956.8, 1958, 1961, 1976, 1978, 21242, 2136, and 2141, title 13, California
Code of Regulations, to read as follows:

8 1956.8. Exhaust Emission Standards and Test Pextures - 1985 and Subsequent Model
Heavy-Duty Engines and Vehicles.

(&) [No change.]

(b) The test procedures for determining compliance stiéimdards applicable to 1985 and
subsequent model heavy-duty diesel engines andleskand the requirements for participation
in the averaging, banking and trading programssatdorth in the "California Exhaust
Emission Standards and Test Procedures for 1988dhr2003 Model Heavy-Duty Diesel
Engines and Vehicles," adopted April 8, 1985, asdanended December 12, 2002, the
"California Exhaust Emission Standards and Testd&ttores for 2004 and Subsequent Model
Heavy-Duty DieseEngines and Vehicles," adopted December 12, 2@0Rshamended
Oectober-#,2038 [insert date of amendment for this rulemakjra;d the "California Interim
Certification Procedures for 2004 and SubsequerddVibdybrid-Electric Vehicles, in the Urban
Bus and Heavy-Duty Vehicle Classes," adopted Octdhe2002, which are incorporated by
reference herein.

(c) [No change]

(d) The test procedures for determining compkeawith standards applicable to 1987 and
subsequent model heavy-duty Otto-cycle engines/ahitles are set forth in the "California
Exhaust Emission Standards and Test Procedurd®98tthrough 2003 Model Heavy-Duty
Otto-Cycle Engines and Vehicles," adopted April 2836, as last amended December 27,
2000, the "California Exhaust Emission StandardsBest Procedures for 2004 and
Subsequent Model Heaxyuty Otto-Cycle Engines,” adopted December 27, 2000, as last
amended-October17-20(lfisert date of amendment for this rulemakirige "California Non-
Methane Organic Gas Test Procedures," adoptedl2uly991, as last amended July 30, 2002,
and the "California Interim Certification Procedsifer 2004 and Subsequent Model Hybrid-




Electric Vehicles, in the Urban Bus and Heavy-Dughicle Classes," adopted October 24,
2002, which are incorporated by reference herein.

(e) [No change.]
* k% % * %
Note: Authority cited: Sections-395089600, 39601, 43013, 43018, 43100, 43101, 4318104}, 43105,
and43106.-43107-and3806, Health and Safety Code; and Section 281dHicle Code. Reference:
Sections 39002, 39003, 39500-39663000,-43009-543013, 43017, 43018, 43100, 43101, 43101.5,

43102, 43104,-431083106,-4310743202, 43204-432083205.5, 43206, 43210, 43211, 43212, 43213
and 43806, Health and Safety Code; and Section£84dhicle Code.

8§ 1958. Exhaust Emission Standards and Test Proag@s — Motorcycles Motorcycle
Engines Manufactured on or After January 1, 1978.

* % * % %

Introduction. [No change.]

Sections (a) through (c)(4). [No change.]

Amend-{c}-by-adding{5)below:

* k k * %

Note: Authority cited: Sections-395089600, 39601, 43013,43018,43108101,-4310243104, and

43105, 4310643107-andt3806,Health and Safety Code. Reference: Sections 38HIID3-39500,
39667,43000,-43009-53013,-43017,-430183100, 43101-43101.5,-4310183104, andt3105,-43106,



43107,-43202,-43204,-43205,-43205.5, 43206, 4302371 43212, 43213 and-43808ealth and Safety
Code; and Cal. Stats. 83, Ch. 103.

8 1961. Exhaust Emission Standards and Test Proag@s — 2004 and Subsequent Model
Passenger Cars, Light-Duty Trucks, and Medium-Dutyehicles.

* % * % %

Introduction. [No change.]
Sections (a) through (c). [No change.]

(d) Test Procedures. The certification requirements and test proceslfior determining
compliance with the emission standards in thisiee@re set forth in the “California Exhaust
Emission Standards and Test Procedures for 2005absequent Model Passenger Cars,
Light-Duty Truck -Duty Veh

amendment for this ruIemaEin_gind_theTC_alifornia Non-Methane Organic Gas Test

Procedures,” as amended July 30, 2002, which aeporated herein by reference. In the case
of hybrid electric vehicles and on-board fuel-fiteehters, the certification requirements and
test procedures for determining compliance withahgssion standards in this section are set
forth in the “California Exhaust Emission Standaadsl Test Procedures for 20844
Subseguent through, 2008Viodel Zero-Emission Vehicles, and 20@4e-Subseguent through

* k k k %k

Note: Authority cited: Sections 39500, 39600, @P643013, 43018, 43101, 43104, &8105-and-43106
Health and Safety Code. Reference: Sections 388I)3, 39667, 43000, 43009.5, 43013, 43018, 43100,
43101, 43101.5, 43102, 43104, 43105, 43106, 4386448205, Health and Safety Code.

§ 1976. Standards and Test Procedures for Motor VWécle Fuel Evaporative Emissions.
Sections (a) through (b). [No change.]

(© The test procedures for determining compliamitk the standards in subsection
(b) above applicable to 1978 through 2000 modet-yehicles are set forth in “California
Evaporative Emission Standards and Test Procefturé978-2000 Model Motor Vehicles,”
adopted by the state board on April 16, 1975, stsdmended August 5, 1999, which is
incorporated herein by reference. The test praesdior determining compliance with standard
applicable to 2001 and subsequent model-year \e=hale set forth in the “California
Evaporative Emission Standards and Test Proceftur@901 and Subsequent Model Motor



Vehlcles “ adopted by the state board on Augu$999 and as last amenc@dtebe%l%@%
dihsert date of

amendment for this rulemaklnglphlch is mcorporated hereln by referenc

Sections (d) through (f). [No change.]

Note: Authority cited: Sections 39500, 39600, @D643013, 43018, 43101, 43104, 43105 and 43108lthHand
Safety Code. Reference: Sections 39002, 390087393000, 43009.5, 43013, 43018, 43100, 4310101431
43102, 43104, 43105, 43106, 43204, and 43205, iHaall Safety Code.

§ 1978. Standards and Test Procedures for Vehicdiefueling Emissions.
Section (a). [No change.]

(b) The test procedures for determining compliamitk standards applicable to 1998
through 2000 gasoline, alcohol, diesel, and hyblgdtric passenger cars, light-duty trucks, and
medium-duty vehicles are set forth in the: “Califiar Refueling Emissions Standards and Test
Procedures for 1998-2000 Model Year Motor Vehiélas,amended August 5, 2000, which is
incorporated herein by reference. The test praasdior determining compliance with
standards applicable to 2001 and subsequent gasalaohol, diesel, and hybrid electric
passenger cars, light-duty truck, and medium-datyiales are set forth in the “California
Refueling Emission Standards and Test ProcedureOfil and Subsequent Model Motor
Vehicles,” adopted August 5, 1999 and Iast ame@btebe17-2007 [i f
tdihsert date of amendment for this

rulemaking] which is incorporated herein by referenc

Note: Authority cited: Sections 39500, 39600, @D643013, 43018, 43101, 43104, 43105 and 43108lthHand
Safety Code. Reference: Sections 39002, 390087393000, 43009.5, 43013, 43018, 43100, 4310101431
43102, 43104, 43105, 43106, 43204, and 43205, iHaall Safety Code.

§2111. Applicability.
(a) These procedures shall apply to:

(1) California-certified 1982 and subsequtwbugh-the-2008nodel-year passenger cars, light-
duty trucks, medium-duty vehicles, heavy-duty vedsgcmotorcycles, and California-certified
1997 and subsequent model-year off-road motorcyidsall-terrain vehicles, and 2007 and
subsequent model-year off-road sport vehiclesradfi utility vehicles, and sand cars, including
those federally certified vehicles which are soldCalifornia pursuant to Health and Safety Code
section 43102,

* * kx k%



Note: Authority cited: Sections 39600, 39601, 43043018 andl3105-andl310§ Health and Safety
Code. Reference: Sections 43000, 43009.5, 43013,84313101, 43104, 43105, 43106, 43107 and 43204-
43205.5, Health and Safety Code.

§ 2122. General Provisions.

The provisions regarding applicability of the oreltrecall procedures and the definitions shall
be the same as those set forth |n T|tIe 13, Cailéof:ode of Regulatlons Sectlons 2111 and

Note: Authority cited: Sections 39600, 39601, 43043018 and!3105 and 431Q61ealth and Safety
Code. Reference: Health and Safety Code Sectiod@03433009.5, 43013, 43018, 43101, 43104, 43105,
43106, 43107 and 43204-43205.5, Health and Safetie C

§ 2136. General Provisions.

The provisions regarding applicability of the emfement test procedures and the definitions
shall be the same as those set forth in Title ]ﬂifc@nla Code of Regulations, Sectlons 2111
and 2112 : ;

Note: Authority cited: Sections 39600, 39601, 43043018 andl3105-andl310§ Health and Safety
Code. Reference: Health and Safety Code Sectiod@03433009.5, 43013, 43018, 43101, 43104, 43105,
43106, 43107 and 43204-43205.5, Health and Safetie C

§2141. General Provisions.

(a) The provisions regarding applicability of tleédre reporting procedures and the definitions
shall be the same as those set forth in Title BBfd@nia Code of Regulations, Sections 2111
and 2112, except that this Section 2141 does rmy ap off-road compression-ignition engines,

as deflned in Sectlon 242Hhe—prmﬂamq&e#mmle—shxa#&pply—te4he#emae&&nd—engmes

* k k k%



Note: Authority cited: Sections 39600, 39601, &3d05-andl310§ Health and Safety Code. Reference:
Sections 43000, 43009.5, 43018, 43101, 43104, 4313106, 43107 and 43204-43205.5, Health and
Safety Code.
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CALIFORNIA EXHAUST EMISSION STANDARDS AND TEST PROC EDURES
FOR 2001 AND SUBSEQUENT MODEL
PASSENGER CARS, LIGHT-DUTY TRUCKS AND MEDIUM-DUTY V EHICLES

The provisions of Subparts B, C, and S, Part 8 70, Code of Federal
Regulations, as adopted or amended on May 4, 1089 last amended on such other
date set forth next to the 40 CFR Part 86 seciilenlisted below, and to the extent they
pertain to exhaust emission standards and teseguoes, are hereby adopted as the
“California Exhaust Emission Standards and Test&tares for 2001 and Subsequent
Model Passenger Cars, Light-Duty Trucks, and Medibuy Vehicles,” with the
following exceptions and additions.

PART I: GENERAL PROVISIONS FOR CERTIFICATION AND IN -USE
VERIFICATION OF EMISSIONS
* * * *
F. Requirements and Procedures for Durability Demoatration
* * * *
4, 886.1823 Durability demonstration procedures for ex  haust emissions.

4.1 §86 1823 OJQ%@BEI%é%QQFebrua_y 26, ZOQ]NO change Pamend




State of California
AIR RESOURCES BOARD

CALIFORNIA EXHAUST EMISSION STANDARDS AND TEST PROC EDURES
FOR 2004 AND SUBSEQUENT MODEL
HEAVY-DUTY DIESEL-ENGINES AND VEHICLES

Adopted: December 12, 2002
Amended: July 24, 2003
Amended: September 1, 2006
Amended: July 26, 2007
Amended: October 17, 2007
Amended: October 14, 2008

Note: The proposed amendments to this document are shown in underline to indicate additions
and strikeout to indicate deletions compared to the test procedures as amended on
October 14, 2008. Existing intervening text that is not amended is indicated by “* * * *7,




CALIFORNIA EXHAUST EMISSION STANDARDS AND TEST PROC EDURES
FOR 2004 AND SUBSEQUENT MODEL
HEAVY-DUTY DIESEL-ENGINES AND VEHICLES

The following provisions of Subparts A, I, and Nyre86, Title 40, Code of
Federal Regulations, as adopted or amended by.®eRovironmental Protection
Agency on the date set forth next to the 40 CFR &&section listed below, and only to
the extent they pertain to the testing and compéansf exhaust emissions from heavy-
duty diesel engines and vehicles, are adoptedranwporated herein by this reference as
the “California Exhaust Emission Standards and Pestedures for 2004 and
Subsequent Model Heavy-Duty Diesel Engines and dlehi’ except as altered or
replaced by the provisions set forth below.

PART 86 — CONTROL OF EMISSIONS FROM NEW AND IN-USE HIGHWAY
VEHICLES AND ENGINES

l. GENERAL PROVISIONS FOR CERTIFICATION AND IN-USE
VERIFICATION OF EMISSIONS.

26. Mileage and service accumulation; emission measurements. [§86.004-26]
October 6, 2000, [No changéend-as-follows:-Add-the-following-senten




State of California
AIR RESOURCES BOARD

CALIFORNIA EXHAUST EMISSION STANDARDS AND TEST PROC EDURES
FOR 2004 AND SUBSEQUENT MODEL
HEAVY DUTY OTTO CYCLE ENGINES

Adopted: December 27, 2000

Amended: December 12, 2002

Amended: July 26, 2007

Amended: October 17, 2007

Amended: [INSERT DATE OF AMENDMENT]

Note: The proposed amendments to this document are shown in underline to
indicate additions and strikeeut to indicate deletions compared to the test
procedures as amended on October 17, 2007. Existing intervening text that is
not amended is indicated by “* * * *”,



CALIFORNIA EXHAUST EMISSION STANDARDS AND TEST
PROCEDURES FOR 2004 AND SUBSEQUENT MODEL
HEAVY DUTY OTTO CYCLE ENGINES

The following provisions of Subparts A, N, and RytR86, Title 40, Code of Federal
Regulations (“CFR”), as adopted or amended by ti& Bnvironmental Protection
Agency on the date set forth next to the 40 CFR &&section listed below, and only to
the extent they pertain to the testing and compéansf exhaust emissions from heavy-
duty Otto-cycle engines, are adopted and incorpdrherein by this reference as the
“California Exhaust Emission Standards and Test&tares for 2004 and Subsequent
Model Heavy-Duty Otto-Cycle Engines,” with the fmNing exceptions and additions.

Part . GENERAL PROVISIONS FOR CERTIFICATION AND IN -USE
VERIFICATION OF EMISSIONS

Subpart A - General Provisions for Emission Regulat  ions for 1977 and Later Model Year
New Light-Duty Vehicles, Light-Duty Trucks and Heav  y-Duty Engines, and for 1985 and
Later Model Year New Gasoline-Fueled, Natural Gas-F ueled, Liquefied Petroleum Gas-
Fueled and Methanol-Fueled Heavy Duty Vehicles

* * * *

26. Mileage and service accumulation; emission measureamts. [886.004-26

October 6, ZOOO_IMQA]Enend—as#eHews—Add—the#eHemng—senmnees to




State of California
AIR RESOURCES BOARD

CALIFORNIA REFUELING EMISSION STANDARDS AND TEST
PROCEDURES
FOR 2001 AND SUBSEQUENT MODEL MOTOR VEHICLES

Adopted:

Amended:
Amended:
Amended:
Amended:

August 5, 1999
September 5, 2003
June 22, 2006
October 17, 2007
[insert amended date]

Note: Proposed amendments to this document are shown in underline to
indicate additions and strikeeuts to indicate deletions compared to
the test procedures as last amended October 17, 2007. The text of
modifications made subsequent to the January 23, 2009 Board
Hearing, and described in the Notice of Availability of Modified Text
(15-day Notice), is shown in double-underline to indicate additions
and deuble-strikeeut to indicate deletions. Existing intervening text
that is not amended is indicated by a row of asterisks ( * * x * ).



CALIFORNIA REFUELING EMISSION STANDARDS AND TEST
PROCEDURES
FOR 2001 AND SUBSEQUENT MODEL MOTOR VEHICLES

The provisions of Title 40, Code of Federal Redgatat (CFR), Part 86, Subparts
B (as adopted or amended by the U.S. Environmé&ntdection Agency (U.S. EPA)
on the date listed) and S (as adopted on May 4,1®%s last amended on such
other date set forth next to the 40 CFR Part 86aettle listed below) to the extent
they pertain to the testing and compliance of vehiefueling emissions for
passenger cars, light-duty trucks and medium-dahyoles, are hereby adopted as the
“California Refueling Emission Standards and TescBdures for 2001 and
Subsequent Model Motor Vehicles” with the followiagceptions and additions.

Subpart S Requirements

l. General Certification Requirements for Refueling Emissions

* % % %

G. 886.1825-01 Durability Demonstration procedures  for refueling
emissions .

* * % %



State of California
AIR RESOURCES BOARD

CALIFORNIA EVAPORATIVE EMISSION STANDARDS AND TEST
PROCEDURES
FOR 2001 AND SUBSEQUENT MODEL MOTOR VEHICLES

Adopted:  August 5, 1999
Amended: June 22, 2006
Amended: October 17, 2007
Amended: [insert amended date]

Note: Proposed amendments to this document are shown in underline to
indicate additions and strikeeuts to indicate deletions compared to the test
procedures as last amended October 17, 2007. The text of modifications
made subsequent to the January 23, 2009 Board Hearing, and described
in the Notice of Availability of Modified Text (15-day Notice), is shown in
double-underline to indicate additions and deuble-strikesst to indicate
deletions. Existing intervening text that is not amended is indicated by a
row of asterisks ((* x * )



CALIFORNIA EVAPORATIVE EMISSION STANDARDS AND TEST
PROCEDURESFOR 2001 AND SUBSEQUENT MODEL MOTOR VEHICLES

The provisions of Title 40, Code of Federal Redgatat (CFR), Part 86, Subparts
A and B as adopted or amended as of July 1, 198BSabpart S as adopted or amended
on May 4, 1999, insofar as those subparts pera@vaporative emission standards and
test procedures, are hereby adopted as the Cahfaraporative Emission Standards and
Test Procedures for 2001 and Subsequent Model Ywdhsthe following exceptions

and additions:

PART I.

PART II.

2.

GENERAL CERTIFICATION REQUIREMENTS FOR
EVAPORATIVE EMISSIONS

* * * *

DURABILITY DEMONSTRATION

Durability Demonstration Procedures for Evaporatve Emissions

10.



